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First Amendment:

Congress shall make no law respecting an establishment of religion, or prohibiting
the free exercise thereof; or abridging the freedom of speech, or of the press; or the
right of the people peaceably to assemble, and to petition the Government for a
redress of grievances.



Reynolds v United States 12/4/13 12:08 PM

REYNOLDS v. UNITED STATES.
SUPREME COURT OF THE UNITED STATES
98 U.S. 145
OCTOBER, 1878, Term

ERROR to the Supreme Court of the Territory of Utah.

This is an indictment found in the District Court for the third judicial district of the Territory of
Utah, charging George Reynolds with bigamy, in violation of sect. 5352 of the Revised Statutes,
which, omitting its exceptions, is as follows: --

"Every person having a husband or wife living, who marries another, whether married or single,
in a Territory, or other place over which the United States have exclusive jurisdiction, is guilty of
bigamy, and shall be punished by a fine of not more than $500, and by imprisonment for a term
of not more than five years...."

After the trial commenced, the district attorney, after proving that the defendant had been
married on a certain day to Mary Ann Tuddenham, offered to prove his subsequent marriage to
one Amelia Jane Schofield during the lifetime of said Mary.....

The court, in summing up to the jury, declined to instruct them, as requested by the prisoner, that
if they found that he had married in pursuance of and conformity with what he believed at the
time to be a religious duty, their verdict should be "not guilty, "but instructed them that if he,
under the influence of a religious belief that if was right, had "deliberately married a second time,
having a first wife living, the want of consciousness of evil intent -- the want of understanding on
his part that he was committing crime -- did not excuse him, but the law inexorably, in such
cases, implies criminal intent."

The court also said: "I think it not improper, in the discharge of your duties in this case, that you
should consider what are to be the consequences to the innocent victims of this delusion. As this
contest goes on, they multiply, and there are pure-minded women and there are innocent
children, -- innocent in a sense even beyond the degree of the innocence of childhood itself.
These are to be the sufferers; and as jurors fail to do their duty, and as these cases come up in the
Territory, just so do these victims multiply and spread themselves over the lane."

To the refusal of the court to charge as requested, and to the charge as given, the prisoner
excepted.The jury found him guilty, as charged in the indictment; and the judgment that he be
imprisoned at hard labor for a term of two years, and pay a fine of $500, rendered by the District
Court, having been affirmed by the Supreme Court of the Territory, he sued out this writ of error.

MR. CHIEF JUSTICE WAITE delivered the opinion of the court.

The assignments of error, when grouped, present the following questions: --
skskskoskok

5. Should the accused have been acquitted if he married the second time, because he believed it

to be his religious duty?
skskskoskok
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5. As to the defence of religious belief or duty.

On the trial, the plaintiff in error, the accused, proved that at the time of his alleged second
marriage he was, and for many years before had been, a member of the Church of Jesus Christ of
Latter-Day Saints, commonly called the Mormon Church, and a believer in its doctrines; that it
was an accepted doctrine of that church "that it was the duty of male members of said church,
circumstances permitting, to practise polygamy; . . . that this duty was enjoined by different
books which the members of said church believed to be to divine origin, and among others the
Holy Bible, and also that the members of the church believed that the practice of polygamy was
directly enjoined upon the male members thereof by the Almighty God, in a revelation to Joseph
Smith, the founder and prophet of said church; that the failing or refusing to practise polygamy
by such male members of said church, when circumstances would admit, would be punished, and
that the penalty for such failure and refusal would be damnation in the life to come." He also
proved "that he had received permission from the recognized authorities in said church to enter
into polygamous marriage; . . . that Daniel H. Wells, one having authority in said church to
perform the marriage ceremony, married the said defendant on or about the time the crime is
alleged to have been committed, to some woman by the name of Schofield, and that such
marriage ceremony was performed under and pursuant to the doctrines of said church."

Upon this proof he asked the court to instruct the jury that if they found from the evidence that he
"was married as charged -- if he was married -- in pursuance of and in conformity with what he
believed at the time to be a religious duty, that the verdict must be 'not guilty."" This request was
refused, and the court did charge "that there must have been a criminal intent, but that if the
defendant, under the influence of a religious belief that it was right, -- under an inspiration, if you
please, that it was right, -- deliberately married a second tme, having a first wife living, the want
of consciousness of evil intent -- the want of understanding on his part that he was committing a
crime -- did not excuse him; but the law inexorably in such case implies the criminal intent."

Upon this charge and refusal to charge the question is raised, whether religious belief can be
accepted as a justification of an overt act made criminal by the law of the land. The inquiry is not
as to the power of Congress to prescribe criminal laws for the Territories, but as to the guilt of
one who knowingly violates a law which has been properly enacted, if he entertains a religious
belief that the law is wrong.

Congress cannot pass a law for the government of the Territories which shall prohibit the free
exercise of religion. The first amendment to the Constitution expressly forbids such legislation.
Religious freedom is guaranteed everywhere throughout the United States, so far as
congressional interference is concerned. The question to be determined is, whether the law now
under consideration comes within this prohibition.

The word "religion" is not defined in the Constitution. We must go elsewhere, therefore, to
ascertain its meaning, and nowhere more appropriately, we think, than to the history of the times
in the midst of which the provision was adopted. The precise point of the inquiry is, what is the
religious freedom which has been guaranteed....

Before the adoption of the Constitution, attempts were made in some of the colonies and States
to legislate not only in respect to the establishment of religion, but in respect to its doctrines and
precepts as well. The people were taxed, against their will, for the support of religion, and
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sometimes for the support of particular sects to whose tenets they could not and did not
subscribe. Punishments were prescribed for a failure to attend upon public worship, and
sometimes for entertaining heretical opinions.

This brought out a determined opposition. Amongst others, Mr. Madison prepared a "Memorial
and Remonstrance," which was widely circulated and signed, and in which he demonstrated "that
religion, or the duty we owe the Creator," was not within the cognizance of civil government. At
the next session the proposed bill was not only defeated, but another, "for establishing religious
freedom," drafted by Mr. Jefferson, was passed. In the preamble of this act religious freedom is
defined; and after a recital "that to suffer the civil magistrate to intrude his powers into the field
of opinion, and to restrain the profession or propagation of principles on supposition of their ill
tendency, is a dangerous fallacy which at once destroys all religious liberty," it is declared "that it
is time enough for the rightful purposes of civil government for its officers to interfere when
principles break out into overt acts against peace and good order." In these two sentences is
found the true distinetion between what properly belongs to the church and what to the State.....

At the first session of the first Congress the amendment now under consideration was proposed
with others by Mr. Madison. It met the views of the advocates of religious freedom, and was
adopted. Mr. Jefferson afterwards, in reply to an address to him by a committee of the Danbury
Baptist Association, took occasion to say: "Believing with you that religion is a matter which lies
solely between man and his god; that he owes account to noneother for his faith or his worship;
that the legislative powers of the government reach actions only, and not opinions, -- I
contemplate with sovereign reverence that act of the whole American people which declared that
their legislature should 'make no law respecting an establishment of religion or prohibiting the
free exercise thereof,' thus building a wall of separation between church and State." Coming as
this does from an acknowledged leader of the advocates of the measure, it may be accepted
almost as an authoritative declaration of the scope and effect of the amendment thus secured.
Congress was deprived of all legislative power over mere opinion, but was left free to reach
actions which were in violation of social duties or subversive of good order.

Polygamy has always been odious among the northern and western nations of Europe, and, until
the establishment of the Mormon Church, was almost exclusively a feature of the life of Asiatic
and of African people. At common law, the second marriage was always void, and from the
earliest history of England polygamy has been treated as an offence against society....

From that day to this we think it may safely be said there never has been a time in any State of
the Union when polygamy has not been an offence against society, cognizable by the civil courts
and punishable with more or less severity. In the face of all this evidence, it is impossible to
believe that the constitutional guaranty of religious freedom was intended to prohibit legislation
in respect to this most important feature of social life. Marriage, while from its very nature a
sacred obligation, is nevertheless, in most civilized nations, a civil contract, and usually regulated
by law. Upon it society may be said to be built, and out of its fruits spring social relations and
social obligations and duties, with which government is necessarily required to deal. In fact,
according as monogamous or polygamous marriages are allowed, do we find the principles on
which the government of the people, to a greater or less extent, rests. An exceptional colony of
polygamists under an exceptional leadership may sometimes exist for a time without appearing
to disturb the social condition of the people who surround it; but there cannot be a doubt that,
unless restricted by some form of constitution, it is within the legitimate scope of the power of
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every civil government to determine whether polygamy or monogamy shall be the law of social
life under its dominion.

In our opinion, the statute immediately under consideration is within the legislative power of
Congress. It is constitutional and valid as prescribing a rule of action for all those residing in the
Territories, and in places over which the United States have exclusive control. This being so, the
only question which remains is, whether those who make polygamy a part of their religion are
excepted from the operation of the statute. If they are, then those who do not make polygamy a
part of their religious belief may be found guilty and punished, while those who do, must be
acquitted and go free. This would be introducing a new element into criminal law. Laws are
made for the government of actions, and while they cannot interfere with mere religious belief
and opinions, they may with practices. Suppose one believed that human sacrifices were a
necessary part of religious worship, would it be seriously contended that the civil government
under which he lived could not interfere to prevent a sacrifice? Or if a wife religiously believed it
was her duty to burn herself upon the funeral pile of her dead husband, would it be beyond the
power of the civil government to prevent her carrying her belief into practice?

So here, as a law of the organization of society under the exclusive dominion of the United
States, it 1s provided that plural marriages shall not be allowed. Can a man excuse his practices to
the contrary because of his religious belief? The permit this would be to make the professed
doctrines of religious belief superior to the law of the land, and in effect to permit every citizen
to become a law unto himself. Government could exist only in name under such circumstances....

Exploring Constitutional Conflicts
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Wisconsin v. Yoder

SUPREME COURT OF THE UNITED STATES
406 U.S. 205
May 15, 1972
CERTIORARI TO THE SUPREME COURT OF WISCONSIN

MR. CHIEF JUSTICE BURGER delivered the opinion of the Court.

On petition of the State of Wisconsin, we granted the writ of certiorari in this case to
review a decision of the Wisconsin Supreme Court holding that respondents' convictions
of violating the State's compulsory school attendance law were invalid under the Free
Exercise Clause of the First Amendment to the United States Constitution, made
applicable to the States by the Fourteenth Amendment. For the reasons hereafter stated,
we affirm the judgment of the Supreme Court of Wisconsin.

Respondents Jonas Yoder and Wallace Miller are members of the Old Order Amish
religion, and respondent Adin Yutzy is a member of the Conservative Amish Mennonite
Church. They and their families are residents of Green County, Wisconsin. Wisconsin's
compulsory school attendance law required them to cause their children to attend public
or private school until reaching age 16, but the respondents declined to send their
children, ages 14 and 15, to public school after they completed the eighth grade. The
children were not enrolled in any private school, or within any recognized exception to
the compulsory attendance law, and they are conceded to be subject to the Wisconsin
statute.

On complaint of the school district administrator for the public schools, respondents were
charged, tried, and convicted of violating the compulsory attendance law in Green
County Court, and were fined the sum of $5 each. Respondents defended on the ground
that the application of the compulsory attendance law violated their rights under the First
and Fourteenth Amendments. The trial testimony showed that respondents believed, in
accordance with the tenets of Old Order Amish communities generally, that their
children's attendance at high school, public or private, was contrary to the Amish religion
and way of life. They believed that, by sending their children to high school, they would
not only expose themselves to the danger of the censure of the church community, but, as
found by the county court, also endanger their own salvation and that of their children.
The State stipulated that respondents' religious beliefs were sincere.

In support of their position, respondents presented as expert witnesses scholars on
religion and education whose testimony is uncontradicted. They expressed their opinions
on the relationship of the Amish belief concerning school attendance to the more general
tenets of their religion, and described the impact that compulsory high school attendance
could have on the continued survival of Amish communities as they exist in the United
States today. The history of the Amish sect was given in some detail, beginning with the
Swiss Anabaptists of the 16th century, who rejected institutionalized churches and sought



to return to the early, simple, Christian life deemphasizing material success, rejecting the
competitive spirit, and seeking to insulate themselves from the modern world. As a result
of their common heritage, Old Order Amish communities today are characterized by a
fundamental belief that salvation requires life in a church community separate and apart
from the world and worldly influence. This concept of life aloof from the world and its
values is central to their faith.

A related feature of Old Order Amish communities is their devotion to a life in harmony
with nature and the soil, as exemplified by the simple life of the early Christian era that
continued in America during much of our early national life. Amish beliefs require
members of the community to make their living by farming or closely related activities.
Broadly speaking, the Old Order Amish religion pervades and determines the entire mode
of life of its adherents. Their conduct is regulated in great detail by the Ordnung, or
rules, of the church community. Adult baptism, which occurs in late adolescence, is the
time at which Amish young people voluntarily undertake heavy obligations, not unlike
the Bar Mitzvah of the Jews, to abide by the rules of the church community. Amish
objection to formal education beyond the eighth grade is firmly grounded in these central
religious concepts. They object to the high school, and higher education generally,
because the values they teach are in marked variance with Amish values and the Amish
way of life; they view secondary school education as an impermissible exposure of their
children to a "worldly" influence in conflict with their beliefs. The high school tends to
emphasize intellectual and scientific accomplishments, self-distinction, competitiveness,
worldly success, and social life with other students. Amish society emphasizes informal
"learning through doing;" a life of "goodness," rather than a life of intellect; wisdom,
rather than technical knowledge; community welfare, rather than competition; and
separation from, rather than integration with, contemporary worldly society.

Formal high school education beyond the eighth grade is contrary to Amish beliefs not
only because it places Amish children in an environment hostile to Amish beliefs, with
increasing emphasis on competition in class work and sports and with pressure to
conform to the styles, manners, and ways of the peer group, but also because it takes
them away from their community, physically and emotionally, during the crucial and
formative adolescent period of life. During this period, the children must acquire Amish
attitudes favoring manual work and self-reliance and the specific skills needed to perform
the adult role of an Amish farmer or housewife. They must learn to enjoy physical labor.
Once a child has learned basic reading, writing, and elementary mathematics, these traits,
skills, and attitudes admittedly fall within the category of those best learned through
example and "doing," rather than in a classroom. And, at this time in life, the Amish
child must also grow in his faith and his relationship to the Amish community if he is to
be prepared to accept the heavy obligations imposed by adult baptism. In short, high
school attendance with teachers who are not of the Amish faith -- and may even be
hostile to it -- interposes a serious barrier to the integration of the Amish child into the
Amish religious community. Dr. John Hostetler, one of the experts on Amish society,
testified that the modern high school is not equipped, in curriculum or social
environment, to impart the values promoted by Amish society.



The Amish do not object to elementary education through the first eight grades as a
general proposition, because they agree that their children must have basic skills in the
"three R's" in order to read the Bible, to be good farmers and citizens, and to be able to
deal with non-Amish people when necessary in the course of daily affairs. They view
such a basic education as acceptable because it does not significantly expose their
children to worldly values or interfere with their development in the Amish community
during the crucial adolescent period. While Amish accept compulsory elementary
education generally, wherever possible. they have established their own elementary
schools, in many respects like the small local schools of the past. In the Amish belief,
higher learning tends to develop values they reject as influences that alienate man from
God.

On the basis of such considerations, Dr. Hostetler testified that compulsory high school
attendance could not only result in great psychological harm to Amish children, because
of the conflicts it would produce, but would also, in his opinion, ultimately result in the
destruction of the Old Order Amish church community as it exists in the United States
today. The testimony of Dr. Donald A. Erickson, an expert witness on education, also
showed that the Amish succeed in preparing their high school age children to be
productive members of the Amish community. He described their system of learning
through doing the skills directly relevant to their adult roles in the Amish community as
"ideal," and perhaps superior to ordinary high school education. The evidence also
showed that the Amish have an excellent record as law-abiding and generally self-
sufficient members of society.

Although the trial court, in its careful findings, determined that the Wisconsin
compulsory school attendance law, "does interfere with the freedom of the Defendants to
act in accordance with their sincere religious belief," it also concluded that the
requirement of high school attendance until age 16 was a "reasonable and constitutional"
exercise of governmental power, and therefore denied the motion to dismiss the charges.
The Wisconsin Circuit Court affirmed the convictions. The Wisconsin Supreme Court,
however, sustained respondents' claim under the Free Exercise Clause of the First
Amendment, and reversed the convictions. A majority of the court was of the opinion
that the State had failed to make an adequate showing that its interest in "establishing and
maintaining an educational system overrides the defendants' right to the free exercise of
their religion."

There is no doubt as to the power of a State, having a high responsibility for education of
its citizens, to impose reasonable regulations for the control and duration of basic
education. Providing public schools ranks at the very apex of the function of a State. Yet
even this paramount responsibility was, in Pierce, made to yield to the right of parents to
provide an equivalent education in a privately operated system. There, the Court held
that Oregon's statute compelling attendance in a public school from age eight to age 16
unreasonably interfered with the interest of parents in directing the rearing of their
offspring, including their education in church-operated schools. As that case suggests,



the values of parental direction of the religious upbringing and education of their
children in their early and formative years have a high place in our society. Thus, a
State's interest in universal education, however highly we rank it, is not totally free from
a balancing process when it impinges on fundamental rights and interests, such as those
specifically protected by the Free Exercise Clause of the First Amendment, and the
traditional interest of parents with respect to the religious upbringing of their children so
long as they, in the words of Pierce, "prepare [them] for additional obligations."

It follows that, in order for Wisconsin to compel school attendance beyond the eighth
grade against a claim that such attendance interferes with the practice of a legitimate
religious belief, it must appear either that the State does not deny the free exercise of
religious belief by its requirement or that there is a state interest of sufficient magnitude
to override the interest claiming protection under the Free Exercise Clause. Long before
there was general acknowledgment of the need for universal formal education, the
Religion Clauses had specifically and firmly fixed the right to free exercise of religious
beliefs, and buttressing this fundamental right was an equally firm, even if less explicit,
prohibition against the establishment of any religion by government. The values
underlying these two provisions relating to religion have been zealously protected,
sometimes even at the expense of other interests of admittedly high social importance.
The invalidation of financial aid to parochial schools by government grants for a salary
subsidy for teachers is but one example of the extent to which courts have gone in this
regard, notwithstanding that such aid programs were legislatively determined to be in the
public interest and the service of sound educational policy by States and by Congress.

The essence of all that has been said and written on the subject is that only those interests
of the highest order and those not otherwise served can overbalance legitimate claims to
the free exercise of religion. We can accept it as settled, therefore, that, however strong
the State's interest in universal compulsory education, it is by no means absolute to the
exclusion or subordination of all other interests.

II

We come then to the quality of the claims of the respondents concerning the alleged
encroachment of Wisconsin's compulsory school attendance statute on their rights and the
rights of their children to the free exercise of the religious beliefs they and their forebears
have adhered to for almost three centuries. In evaluating those claims, we must be
careful to determine whether the Amish religious faith and their mode of life are, as they
claim, inseparable and interdependent. A way of life, however virtuous and admirable,
may not be interposed as a barrier to reasonable state regulation of education if it is based
on purely secular considerations; to have the protection of the Religion Clauses, the
claims must be rooted in religious belief. Although a determination of what is a
"religious" belief or practice entitled to constitutional protection may present a most
delicate question, the very concept of ordered liberty precludes allowing every person to
make his own standards on matters of conduct in which society as a whole has important
interests. Thus, if the Amish asserted their claims because of their subjective evaluation
and rejection of the contemporary secular values accepted by the majority, much as



Thoreau rejected the social values of his time and isolated himself at Walden Pond, their
claims would not rest on a religious basis. Thoreau's choice was philosophical and
personal, rather than religious, and such belief does not rise to the demands of the
Religion Clauses.

Giving no weight to such secular considerations, however, we see that the record in this
case abundantly supports the claim that the traditional way of life of the Amish is not
merely a matter of personal preference, but one of deep religious conviction, shared by an
organized group, and intimately related to daily living. That the Old Order Amish daily
life and religious practice stem from their faith is shown by the fact that it is in response
to their literal interpretation of the Biblical injunction from the Epistle of Paul to the
Romans, "be not conformed to this world. . . ." This command is fundamental to the
Amish faith. Moreover, for the Old Order Amish, religion is not simply a matter of
theocratic belief. As the expert witnesses explained, the Old Order Amish religion
pervades and determines virtually their entire way of life, regulating it with the detail of
the Talmudic diet through the strictly enforced rules of the church community.

The record shows that the respondents' religious beliefs and attitude toward life, family,
and home have remained constant -- perhaps some would say static -- in a period of
unparalleled progress in human knowledge generally and great changes in education. The
respondents freely concede, and indeed assert as an article of faith, that their religious
beliefs and what we would today call "lifestyle" have not altered in fundamentals for
centuries. Their way of life in a church-oriented community, separated from the outside
world and "worldly" influences, their attachment to nature, and the soil, is a way
inherently simple and uncomplicated, albeit difficult to preserve against the pressure to
conform. Their rejection of telephones, automobiles, radios, and television, their mode of
dress, of speech, their habits of manual work do indeed set them apart from much of
contemporary society; these customs are both symbolic and practical.

As the society around the Amish has become more populous, urban, industrialized, and
complex, particularly in this century, government regulation of human affairs has
correspondingly become more detailed and pervasive. The Amish mode of life has thus
come into conflict increasingly with requirements of contemporary society exerting a
hydraulic insistence on conformity to majoritarian standards. So long as compulsory
education laws were confined to eight grades of elementary basic education imparted in a
nearby rural schoolhouse, with a large proportion of students of the Amish faith, the Old
Order Amish had little basis to fear that school attendance would expose their children to
the worldly influence they reject. But modern compulsory secondary education in rural
areas is now largely carried on in a consolidated school, often remote from the student's
home and alien to his daily home life. As the record so strongly shows, the values and
programs of the modern secondary school are in sharp conflict with the fundamental
mode of life mandated by the Amish religion; modern laws requiring compulsory
secondary education have accordingly engendered great concern and conflict. The
conclusion is inescapable that secondary schooling, by exposing Amish children to
worldly influences in terms of attitudes, goals, and values contrary to beliefs, and by
substantially interfering with the religious development of the Amish child and his
integration into the way of life of the Amish faith community at the crucial adolescent



stage of development, contravenes the basic religious tenets and practice of the Amish
faith, both as to the parent and the child.

The impact of the compulsory attendance law on respondents' practice of the Amish
religion is not only severe, but inescapable, for the Wisconsin law affirmatively compels
them, under threat of criminal sanction, to perform acts undeniably at odds with
fundamental tenets of their religious beliefs. Nor is the impact of the compulsory
attendance law confined to grave interference with important Amish religious tenets from
a subjective point of view. It carries with it precisely the kind of objective danger to the
free exercise of religion that the First Amendment was designed to prevent. As the
record shows, compulsory school attendance to age 16 for Amish children carries with it
a very real threat of undermining the Amish community and religious practice as they
exist today; they must either abandon belief and be assimilated into society at large or be
forced to migrate to some other and more tolerant region.

In sum, the unchallenged testimony of acknowledged experts in education and religious
history, almost 300 years of consistent practice, and strong evidence of a sustained faith
pervading and regulating respondents' entire mode of life support the claim that
enforcement of the State's requirement of compulsory formal education after the eighth
grade would gravely endanger, if not destroy, the free exercise of respondents' religious
beliefs.

111

Neither the findings of the trial court nor the Amish claims as to the nature of their faith
are challenged in this Court by the State of Wisconsin. Its position is that the State's
interest in universal compulsory formal secondary education to age 16 is so great that it is
paramount to the undisputed claims of respondents that their mode of preparing their
youth for Amish life, after the traditional elementary education, is an essential part of
their religious belief and practice. Nor does the State undertake to meet the claim that the
Amish mode of life and education is inseparable from and a part of the basic tenets of
their religion -- indeed, as much a part of their religious belief and practices as baptism,
the confessional, or a sabbath may be for others.

Wisconsin concedes that, under the Religion Clauses, religious beliefs are absolutely free
from the State's control, but it argues that "actions," even though religiously grounded,
are outside the protection of the First Amendment. But our decisions have rejected the
idea that religiously grounded conduct is always outside the protection of the Free
Exercise Clause. It is true that activities of individuals, even when religiously based, are
often subject to regulation by the States in the exercise of their undoubted power to
promote the health, safety, and general welfare, or the Federal Government in the
exercise of its delegated powers. But to agree that religiously grounded conduct must
often be subject to the broad police power of the State is not to deny that there are areas
of conduct protected by the Free Exercise Clause of the First Amendment, and thus
beyond the power of the State to control, even under regulations of general applicability.
This case, therefore, does not become easier because respondents were convicted for their



"actions" in refusing to send their children to the public high school; in this context,
belief and action cannot be neatly confined in logic-tight compartments.

Nor can this case be disposed of on the grounds that Wisconsin's requirement for school
attendance to age 16 applies uniformly to all citizens of the State and does not, on its
face, discriminate against religions or a particular religion, or that it is motivated by
legitimate secular concerns. A regulation neutral on its face may, in its application,
nonetheless offend the constitutional requirement for governmental neutrality if it unduly
burdens the free exercise of religion.  The Court must not ignore the danger that an
exception from a general obligation of citizenship on religious grounds may run afoul of
the Establishment Clause, but that danger cannot be allowed to prevent any exception, no
matter how vital it may be to the protection of values promoted by the right of free
exercise. By preserving doctrinal flexibility and recognizing the need for a sensible and
realistic application of the Religion Clauses, we have been able to chart a course that
preserved the autonomy and freedom of religious bodies while avoiding any semblance
of established religion. This is a "tight rope," and one we have successfully traversed.

We turn, then, to the State's broader contention that its interest in its system of
compulsory education is so compelling that even the established religious practices of the
Amish must give way. Where fundamental claims of religious freedom are at stake,
however, we cannot accept such a sweeping claim; despite its admitted validity in the
generality of cases, we must searchingly examine the interests that the State seeks to
promote by its requirement for compulsory education to age 16, and the impediment to
those objectives that would flow from recognizing the claimed Amish exemption.

The State advances two primary arguments in support of its system of compulsory
education. It notes, as Thomas Jefferson pointed out early in our history, that some
degree of education is necessary to prepare citizens to participate effectively and
intelligently in our open political system if we are to preserve freedom and independence.
Further, education prepares individuals to be self-reliant and self-sufficient participants in
society. We accept these propositions.

However, the evidence adduced by the Amish in this case is persuasively to the effect
that an additional one or two years of formal high school for Amish children in place of
their long-established program of informal vocational education would do little to serve
those interests. Respondents' experts testified at trial, without challenge, that the value of
all education must be assessed in terms of its capacity to prepare the child for life. It is
one thing to say that compulsory education for a year or two beyond the eighth grade may
be necessary when its goal is the preparation of the child for life in modern society as the
majority live, but it is quite another if the goal of education be viewed as the preparation

of the child for life in the separated agrarian community that is the keystone of the Amish
faith.

The State attacks respondents' position as one fostering "ignorance" from which the child
must be protected by the State. No one can question the State's duty to protect children
from ignorance, but this argument does not square with the facts disclosed in the record.



Whatever their idiosyncrasies as seen by the majority, this record strongly shows that the
Amish community has been a highly successful social unit within our society, even if
apart from the conventional "mainstream." Its members are productive and very law-
abiding members of society; they reject public welfare in any of its usual modern forms.
The Congress itself recognized their self-sufficiency by authorizing exemption of such
groups as the Amish from the obligation to pay social security taxes.

It is neither fair nor correct to suggest that the Amish are opposed to education beyond
the eighth grade level. What this record shows is that they are opposed to conventional
formal education of the type provided by a certified high school because it comes at the
child's crucial adolescent period of religious development. Dr. Donald Erickson, for
example, testified that their system of "learning by doing" was an "ideal system" of
education in terms of preparing Amish children for life as adults in the Amish
community, and that "I would be inclined to say they do a better job in this than most of
the rest of us do." As he put it,

“These people aren't purporting to be learned people, and it seems to me the self-
sufficiency of the community is the best evidence I can point to -- whatever is being done
seems to function well.”

We must not forget that, in the Middle Ages, important values of the civilization of the
Western World were preserved by members of religious orders who isolated themselves
from all worldly influences against great obstacles. There can be no assumption that
today's majority is "right," and the Amish and others like them are "wrong." A way of
life that is odd or even erratic but interferes with no rights or interests of others is not to
be condemned because it is different.

The State, however, supports its interest in providing an additional one or two years of
compulsory high school education to Amish children because of the possibility that some
such children will choose to leave the Amish community, and that, if this occurs, they
will be ill-equipped for life. The State argues that, if Amish children leave their church,
they should not be in the position of making their way in the world without the education
available in the one or two additional years the State requires. However, on this record,
that argument is highly speculative. There is no specific evidence of the loss of Amish
adherents by attrition, nor is there any showing that, upon leaving the Amish community,
Amish children, with their practical agricultural training and habits of industry and self-
reliance, would become burdens on society because of educational shortcomings. Indeed,
this argument of the State appears to rest primarily on the State's mistaken assumption,
already noted, that the Amish do not provide any education for their children beyond the
eighth grade, but allow them to grow in "ignorance." To the contrary, not only do the
Amish accept the necessity for formal schooling through the eighth grade level, but
continue to provide what has been characterized by the undisputed testimony of expert
educators as an "ideal" vocational education for their children in the adolescent years.

There is nothing in this record to suggest that the Amish qualities of reliability, self-
reliance, and dedication to work would fail to find ready markets in today's society.
Absent some contrary evidence supporting the State's position, we are unwilling to



assume that persons possessing such valuable vocational skills and habits are doomed to
become burdens on society should they determine to leave the Amish faith, nor is there
any basis in the record to warrant a finding that an additional one or two years of formal
school education beyond the eighth grade would serve to eliminate any such problem that
might exist.

Insofar as the State's claim rests on the view that a brief additional period of formal
education is imperative to enable the Amish to participate effectively and intelligently in
our democratic process, it must fall. The Amish alternative to formal secondary school
education has enabled them to function effectively in their day-to-day life under self-
imposed limitations on relations with the world, and to survive and prosper in
contemporary society as a separate, sharply identifiable and highly self-sufficient
community for more than 200 years in this country. In itself, this is strong evidence that
they are capable of fulfilling the social and political responsibilities of citizenship without
compelled attendance beyond the eighth grade at the price of jeopardizing their free
exercise of religious belief. When Thomas Jefferson emphasized the need for education
as a bulwark of a free people against tyranny, there is nothing to indicate he had in mind
compulsory education through any fixed age beyond a basic education. Indeed, the
Amish communities singularly parallel and reflect many of the virtues of Jefferson's ideal
of the "sturdy yeoman" who would form the basis of what he considered as the ideal of a
democratic society. Even their idiosyncratic separateness exemplifies the diversity we
profess to admire and encourage.

The requirement for compulsory education beyond the eighth grade is a relatively recent
development in our history. Less than 60 years ago, the educational requirements of
almost all of the States were satisfied by completion of the elementary grades, at least
where the child was regularly and lawfully employed. The independence and successful
social functioning of the Amish community for a period approaching almost three
centuries and more than 200 years in this country are strong evidence that there is, at best,
a speculative gain, in terms of meeting the duties of citizenship, from an additional one or
two years of compulsory formal education. Against this background, it would require a
more particularized showing from the State on this point to justify the severe interference
with religious freedom such additional compulsory attendance would entail.

v

. . . the Court has rejected challenges under the Free Exercise Clause to governmental
regulation of certain overt acts prompted by religious beliefs or principles, for "even
when the action is in accord with one's religious convictions, [it] is not totally free from
legislative restrictions." Braunfeld v. Brown, 366 U.S. 599, 603. The conduct or actions
so regulated have invariably posed some substantial threat to public safety, peace or
order. See, e.g., Reynolds v. United States, 98 U.S. 145; Jacobson v. Massachusetts, 197
U.S. 11; Prince v. Massachusetts, 321 U.S. 158. . . .This case, of course, is not one in
which any harm to the physical or mental health of the child or to the public safety,
peace, order, or welfare has been demonstrated or may be properly inferred. The record is
to the contrary, and any reliance on that theory would find no support in the evidence.



Contrary to the suggestion of the dissenting opinion of MR. JUSTICE DOUGLAS, our
holding today in no degree depends on the assertion of the religious interest of the child,
as contrasted with that of the parents. It is the parents who are subject to prosecution here
for failing to cause their children to attend school, and it is their right of free exercise, not
that of their children, that must determine Wisconsin's power to impose criminal penalties
on the parent. The dissent argues that a child who expresses a desire to attend public high
school in conflict with the wishes of his parents should not be prevented from doing so.
There is no reason for the Court to consider that point, since it is not an issue in the case.
The children are not parties to this litigation. The State has at no point tried this case on
the theory that respondents were preventing their children from attending school against
their expressed desires, and, indeed, the record is to the contrary. The state's position
from the outset has been that it is empowered to apply its compulsory attendance law to
Amish parents in the same manner as to other parents -- that is, without regard to the
wishes of the child. That is the claim we reject today.

Our holding in no way determines the proper resolution of possible competing interests
of parents, children, and the State in an appropriate state court proceeding in which the
power of the State is asserted on the theory that Amish parents are preventing their minor
children from attending high school despite their expressed desires to the contrary.
Recognition of the claim of the State in such a proceeding would, of course, call into
question traditional concepts of parental control over the religious upbringing and
education of their minor children recognized in this Court's past decisions. It is clear that
such an intrusion by a State into family decisions in the area of religious training would
give rise to grave questions of religious freedom comparable to those raised here and
those presented in Pierce v. Society of Sisters, 268 U.S. 510 (1925). On this record, we
neither reach nor decide those issues. . . .

Indeed, it seems clear that, if the State is empowered, as parens patriae, to "save" a child
from himself or his Amish parents by requiring an additional two years of compulsory
formal high school education, the State will, in large measure, influence, if not determine,
the religious future of the child. Even more markedly than in Prince, therefore, this case
involves the fundamental interest of parents, as contrasted with that of the State, to guide
the religious future and education of their children. The history and culture of Western
civilization reflect a strong tradition of parental concern for the nurture and upbringing of
their children. This primary role of the parents in the upbringing of their children is now
established beyond debate as an enduring American tradition. If not the first, perhaps the
most significant statements of the Court in this area are found in Pierce v. Society of
Sisters, in which the Court observed:

“Under the doctrine of Meyer v. Nebraska, 262 U.S. 390, we think it entirely plain that
the Act of 1922 unreasonably interferes with the liberty of parents and guardians to direct
the upbringing and education of children under their control. As often heretofore pointed
out, rights guaranteed by the Constitution may not be abridged by legislation which has
no reasonable relation to some purpose within the competency of the State. The
fundamental theory of liberty upon which all governments in this Union repose excludes
any general power of the State to standardize its children by forcing them to accept



instruction from public teachers only. The child is not the mere creature of the State;
those who nurture him and direct his destiny have the right, coupled with the high duty,
to recognize and prepare him for additional obligations.”

The duty to prepare the child for "additional obligations," referred to by the Court, must
be read to include the inculcation of moral standards, religious beliefs, and elements of
good citizenship. Pierce, of course, recognized that, where nothing more than the general
interest of the parent in the nurture and education of his children is involved, it is beyond
dispute that the State acts "reasonably" and constitutionally in requiring education to age
16 in some public or private school meeting the standards prescribed by the State.

However read, the Court's holding in Pierce stands as a charter of the rights of parents to
direct the religious upbringing of their children. And, when the interests of parenthood
are combined with a free exercise claim of the nature revealed by this record, more than
merely a "reasonable relation to some purpose within the competency of the State" is
required to sustain the validity of the State's requirement under the First Amendment. To
be sure, the power of the parent, even when linked to a free exercise claim, may be
subject to limitation under Prince if it appears that parental decisions will jeopardize the
health or safety of the child, or have a potential for significant social burdens. But, in this
case, the Amish have introduced persuasive evidence undermining the arguments the
State has advanced to support its claims in terms of the welfare of the child and society as
a whole. The record strongly indicates that accommodating the religious objections of
the Amish by forgoing one, or at most two, additional years of compulsory education will
not impair the physical or mental health of the child or result in an inability to be self-
supporting or to discharge the duties and responsibilities of citizenship, or in any other
way materially detract from the welfare of society.

In the face of our consistent emphasis on the central values underlying the Religion
Clauses in our constitutional scheme of government, we cannot accept a parens patriae
claim of such all-encompassing scope and with such sweeping potential for broad and
unforeseeable application as that urged by the State.

\%

For the reasons stated we hold, with the Supreme Court of Wisconsin, that the First and
Fourteenth Amendments prevent the State from compelling respondents to cause their
children to attend formal high school to age 16. [n22] Our disposition of this case,
however, in no way [p*235] alters our recognition of the obvious fact that courts are not
school boards or legislatures, and are ill-equipped to determine the "necessity" of discrete
aspects of a State's program of compulsory education. This should suggest that courts
must move with great circumspection in performing the sensitive and delicate task of
weighing a State's legitimate social concern when faced with religious claims for
exemption from generally applicable educational requirements. It cannot be
overemphasized that we are not dealing with a way of life and mode of education by a
group claiming to have recently discovered some "progressive" or more enlightened
process for rearing children for modern life.



Aided by a history of three centuries as an identifiable religious sect and a long history as
a successful and self-sufficient segment of American society, the Amish in this case have
convincingly demonstrated the sincerity of their religious beliefs, the interrelationship of
belief with their mode of life, the vital role that belief and daily conduct play in the
continued survival of Old Order Amish communities and their religious organization, and
the hazards presented by the State's enforcement of a statute generally valid as to others.
Beyond this, they have carried the even more difficult burden of demonstrating the
adequacy of their alternative mode of continuing informal vocational education in terms
of precisely those overall interests that the State advances in support of its program of
compulsory high school education. In light of this convincing showing, one that
probably few other religious groups or sects could make, and weighing the minimal
difference between what the State would require and what the Amish already accept, it
was incumbent on the State to show with more particularity how its admittedly strong
interest in compulsory education would be adversely affected by granting an exemption
to the Amish

Nothing we hold is intended to undermine the general applicability of the State's
compulsory school attendance statutes or to limit the power of the State to promulgate
reasonable standards that, while not impairing the free exercise of religion, provide for
continuing agricultural vocational education under parental and church guidance by the
Old Order Amish or others similarly situated. The States have had a long history of
amicable and effective relationships with church-sponsored schools, and there is no basis
for assuming that, in this related context, reasonable standards cannot be established
concerning the content of the continuing vocational education of Amish children under
parental guidance, provided always that state regulations are not inconsistent with what
we have said in this opinion.

Affirmed.



Employment Division, Dept. of Human Resources of Oregon v. Smith
SUPREME COURT OF THE UNITED STATES, 1990

Justice SCALIA delivered the opinion of the Court.

This case requires us to decide whether the Free Exercise Clause of the First
Amendment permits the State of Oregon to include religiously inspired peyote use within
the reach of its general criminal prohibition on use of that drug, and thus permits the State
to deny unemployment benefits to persons dismissed from their jobs because of such
religiously inspired use.

Oregon law prohibits the knowing or intentional possession of a "controlled
substance" unless the substance has been prescribed by a medical practitioner. The law
defines "controlled substance" as a drug classified in Schedules I through V of the
Federal Controlled Substances Act as modified by the State Board of Pharmacy. Persons
who violate this provision by possessing a controlled substance listed on Schedule I are
"guilty of a Class B felony." As compiled by the State Board of Pharmacy under its
statutory authority, Schedule I contains the drug peyote, a hallucinogen derived from the
plant.

Respondents Alfred Smith and Galen Black were fired from their jobs with a
private drug rehabilitation organization because they ingested peyote for sacramental
purposes at a ceremony of the Native American Church, of which both are members.
When respondents applied to petitioner Employment Division for unemployment
compensation, they were determined to be ineligible for benefits because they had been
discharged for work-related "misconduct". The Oregon Court of Appeals reversed that
determination, holding that the denial of benefits violated respondents' free exercise
rights under the First Amendment.

On appeal to the Oregon Supreme Court, petitioner argued that the denial of
benefits was permissible because respondents' consumption of peyote was a crime under
Oregon law. The Oregon Supreme Court reasoned, however, that the criminality of
respondents' peyote use was irrelevant to resolution of their constitutional claim -- since
the purpose of the "misconduct" provision under which respondents had been disqualified
was not to enforce the State's criminal laws, but to preserve the financial integrity of the
compensation fund, and since that purpose was inadequate to justify the burden that
disqualification imposed on respondents' religious practice. . .. the court concluded that
respondents were entitled to payment of unemployment benefits . . .

Respondents' claim for relief rests on our decisions in Sherbert v. Verner [and
other cases], in which we held that a State could not condition the availability of
unemployment insurance on an individual's willingness to forgo conduct required by his
religion. As we observed in Smith I, however, the conduct at issue in those cases was not
prohibited by law. We held that distinction to be critical, for “if Oregon does prohibit the
religious use of peyote, and if that prohibition is consistent with the Federal Constitution,
there is no federal right to engage in that conduct in Oregon,” and “the State is free to
withhold unemployment compensation from respondents for engaging in work-related
misconduct, despite its religious motivation.” Now that the Oregon Supreme Court has



confirmed that Oregon does prohibit the religious use of peyote, we proceed to consider
whether that prohibition is permissible under the Free Exercise Clause.

The Free Exercise Clause of the First Amendment, which has been made
applicable to the States by incorporation into the Fourteenth Amendment, see Cantwell
v. Connecticut (1940), provides that "Congress shall make no law respecting an
establishment of religion, or prohibiting the free exercise thereof. ... " U.S. Const. Am.
I. The free exercise of religion means, first and foremost, the right to believe and profess
whatever religious doctrine one desires. Thus, the First Amendment obviously excludes
all "governmental regulation of religious beliefs as such." The government may not
compel affirmation of religious belief, punish the expression of religious doctrines it
believes to be false, impose special disabilities on the basis of religious views or religious
status, or lend its power to one or the other side in controversies over religious authority
or dogma [cites omitted].

But the "exercise of religion" often involves not only belief and profession but the
performance of (or abstention from) physical acts: assembling with others for a worship
service, participating in sacramental use of bread and wine, proselytizing, abstaining from
certain foods or certain modes of transportation. It would be true, we think (though no
case of ours has involved the point), that a state would be "prohibiting the free exercise
[of religion]" if it sought to ban such acts or abstentions only when they are engaged in
for religious reasons, or only because of the religious belief that they display. It would
doubtless be unconstitutional, for example, to ban the casting of "statues that are to be
used for worship purposes," or to prohibit bowing down before a golden calf.

Respondents in the present case, however, seek to carry the meaning of
"prohibiting the free exercise [of religion]" one large step further. They contend that their
religious motivation for using peyote places them beyond the reach of a criminal law that
is not specifically directed at their religious practice, and that is concededly constitutional
as applied to those who use the drug for other reasons. They assert, in other words, that
"prohibiting the free exercise [of religion]" includes requiring any individual to observe a
generally applicable law that requires (or forbids) the performance of an act that his
religious belief forbids (or requires). As a textual matter, we do not think the words must
be given that meaning. It is no more necessary to regard the collection of a general tax,
for example, as "prohibiting the free exercise [of religion]" by those citizens who believe
support of organized government to be sinful than it is to regard the same tax as
"abridging the freedom . . . of the press" of those publishing companies that must pay the
tax as a condition of staying in business. It is a permissible reading of the text, in the one
case as in the other, to say that, if prohibiting the exercise of religion (or burdening the
activity of printing) is not the object of the tax, but merely the incidental effect of a
generally applicable and otherwise valid provision, the First Amendment has not been
offended. ...

Our decisions reveal that the latter reading is the correct one. We have never held
that an individual's religious beliefs excuse him from compliance with an otherwise valid
law prohibiting conduct that the State is free to regulate. On the contrary, the record of
more than a century of our free exercise jurisprudence contradicts that proposition. As
described succinctly by Justice Frankfurter in Gobitis (1940):



“Conscientious scruples have not, in the course of the long struggle for religious
toleration, relieved the individual from obedience to a general law not aimed at
the promotion or restriction of religious beliefs. The mere possession of religious
convictions which contradict the relevant concerns of a political society does not
relieve the citizen from the discharge of political responsibilities.”

We first had occasion to assert that principle in Reynolds v. United States (1879), where
we rejected the claim that criminal laws against polygamy could not be constitutionally
applied to those whose religion commanded the practice. "Laws," we said,

“are made for the government of actions, and while they cannot interfere with
mere religious belief and opinions, they may with practices. . . . Can a man
excuse his practices to the contrary because of his religious belief? To permit this
would be to make the professed doctrines of religious belief superior to the law of
the land, and in effect to permit every citizen to become a law unto himself.”

Subsequent decisions have consistently held that the right of free exercise does
not relieve an individual of the obligation to comply with a “valid and neutral law of
general applicability on the ground that the law proscribes (or prescribes) conduct that his
religion prescribes (or proscribes).” In Prince v. Massachusetts (1944), we held that a
mother could be prosecuted under the child labor laws for using her children to dispense
literature in the streets, her religious motivation notwithstanding. We found no
constitutional infirmity in "excluding [these children] from doing there what no other
children may do." In Braunfeld v. Brown (1961) (plurality opinion), we upheld Sunday
closing laws against the claim that they burdened the religious practices of persons whose
religions compelled them to refrain from work on other days. In Gillette v. United States
(1971), we sustained the military selective service system against the claim that it
violated free exercise by conscripting persons who opposed a particular war on religious
grounds.

Our most recent decision involving a neutral, generally applicable regulatory law
that compelled activity forbidden by an individual's religion was United States v. Lee,
There, an Amish employer, on behalf of himself and his employees, sought exemption
from collection and payment of Social Security taxes on the ground that the Amish faith
prohibited participation in governmental support programs. We rejected the claim that an
exemption was constitutionally required. There would be no way, we observed, to
distinguish the Amish believer's objection to Social Security taxes from the religious
objections that others might have to the collection or use of other taxes.

“If, for example, a religious adherent believes war is a sin, and if a certain
percentage of the federal budget can be identified as devoted to war-related
activities, such individuals would have a similarly valid claim to be exempt from
paying that percentage of the income tax. The tax system could not function if
denominations were allowed to challenge the tax system because tax payments
were spent in a manner that violates their religious belief.”
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The only decisions in which we have held that the First Amendment bars
application of a neutral, generally applicable law to religiously motivated action have
involved not the Free Exercise Clause alone, but the Free Exercise Clause in conjunction
with other constitutional protections, such as freedom of speech and of the press . . .
Some of our cases prohibiting compelled expression, decided exclusively upon free
speech grounds, have also involved freedom of religion. . .

The present case does not present such a hybrid situation, but a free exercise
claim unconnected with any communicative activity or parental right. Respondents urge
us to hold, quite simply, that when otherwise prohibitable conduct is accompanied by
religious convictions, not only the convictions but the conduct itself must be free from
governmental regulation. We have never held that, and decline to do so now. There
being no contention that Oregon's drug law represents an attempt to regulate religious
beliefs, the communication of religious beliefs, or the raising of one's children in those
beliefs, the rule to which we have adhered ever since Reynolds plainly controls. “Our
cases do not at their farthest reach support the proposition that a stance of conscientious
opposition relieves an objector from any colliding duty fixed by a democratic
government.”

Respondents argue that, even though exemption from generally applicable
criminal laws need not automatically be extended to religiously motivated actors, at least
the claim for a religious exemption must be evaluated under the balancing test set forth
in Sherbert v. Verner. Under the Sherbert test, governmental actions that substantially
burden a religious practice must be justified by a compelling governmental interest. . . .

Even if we were inclined to breathe into Sherbert some life beyond the
unemployment compensation field, we would not apply it to require exemptions from a
generally applicable criminal law. The Sherbert test, it must be recalled, was developed
in a context that lent itself to individualized governmental assessment of the reasons for
the relevant conduct. As a plurality of the Court noted in Roy, a distinctive feature of
unemployment compensation programs is that their eligibility criteria invite consideration
of the particular circumstances behind an applicant's unemployment: “The statutory
conditions [in Sherbert and Thomas] provided that a person was not eligible for
unemployment compensation benefits if, "without good cause," he had quit work or
refused available work. The "good cause" standard created a mechanism for
individualized exemptions.” ... As the plurality pointed out in Roy, our decisions in the
unemployment cases stand for the proposition that where the State has in place a system
of individual exemptions, it may not refuse to extend that system to cases of "religious
hardship" without compelling reason.

Whether or not the decisions are that limited, they at least have nothing to do with
an across-the-board criminal prohibition on a particular form of conduct. Although, as
noted earlier, we have sometimes used the Sherbert test to analyze free exercise
challenges to such laws, we have never applied the test to invalidate one. We conclude
today that the sounder approach, and the approach in accord with the vast majority of our
precedents, is to hold the test inapplicable to such challenges. The government's ability
to enforce generally applicable prohibitions of socially harmful conduct, like its ability to
carry out other aspects of public policy, "cannot depend on measuring the effects of a
governmental action on a religious objector's spiritual development." To make an
individual's obligation to obey such a law contingent upon the law's coincidence with his
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religious beliefs, except where the State's interest is "compelling" -- permitting him, by
virtue of his beliefs, "to become a law unto himself,"--contradicts both constitutional
tradition and common sense.

The "compelling government interest" requirement seems benign, because it is
familiar from other fields. But using it as the standard that must be met before the
government may accord different treatment on the basis of race, or before the government
may regulate the content of speech, is not remotely comparable to using it for the purpose
asserted here. What it produces in those other fields -- equality of treatment, and an
unrestricted flow of contending speech -- are constitutional norms; what it would produce
here -- a private right to ignore generally applicable laws -- is a constitutional anomaly.

Nor is it possible to limit the impact of respondents' proposal by requiring a
"compelling state interest" only when the conduct prohibited is "central" to the
individual's religion. It is no more appropriate for judges to determine the "centrality" of
religious beliefs before applying a "compelling interest" test in the free exercise field than
it would be for them to determine the "importance" of ideas before applying the
"compelling interest" test in the free speech field. What principle of law or logic can be
brought to bear to contradict a believer's assertion that a particular act is "central" to his
personal faith? Judging the centrality of different religious practices is akin to the
unacceptable "business of evaluating the relative merits of differing religious claims." . .

Repeatedly and in many different contexts, we have warned that courts must not
presume to determine the place of a particular belief in a religion or the plausibility of a
religious claim. . .

If the "compelling interest" test is to be applied at all, then, it must be applied
across the board, to all actions thought to be religiously commanded. Moreover, if
"compelling interest" really means what it says (and watering it down here would subvert
its rigor in the other fields where it is applied), many laws will not meet the test. Any
society adopting such a system would be courting anarchy, but that danger increases in
direct proportion to the society's diversity of religious beliefs, and its determination to
coerce or suppress none of them. Precisely because "we are a cosmopolitan nation made
up of people of almost every conceivable religious preference,” and precisely because we
value and protect that religious divergence, we cannot afford the luxury of deeming
presumptively invalid, as applied to the religious objector, every regulation of conduct
that does not protect an interest of the highest order. The rule respondents favor would
open the prospect of constitutionally required religious exemptions from civic obligations
of almost every conceivable kind -- ranging from [compulsory military service, to the
payment of taxes, to health and safety regulation such as manslaughter and child neglect
laws, compulsory vaccination laws, drug laws, see, and traffic laws, to social welfare
legislation such as minimum wage laws, child labor laws, animal cruelty laws,
environmental protection laws, and laws providing for equality of opportunity for the
races. [cites omitted] The First Amendment's protection of religious liberty does not
require this.

Values that are protected against government interference through enshrinement
in the Bill of Rights are not thereby banished from the political process. Just as a society
that believes in the negative protection accorded to the press by the First Amendment is
likely to enact laws that affirmatively foster the dissemination of the printed word, so also
a society that believes in the negative protection accorded to religious belief can be
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expected to be solicitous of that value in its legislation as well. It is therefore not
surprising that a number of States have made an exception to their drug laws for
sacramental peyote use. But to say that a nondiscriminatory religious practice exemption
is permitted, or even that it is desirable, is not to say that it is constitutionally required,
and that the appropriate occasions for its creation can be discerned by the courts. It may
fairly be said that leaving accommodation to the political process will place at a relative
disadvantage those religious practices that are not widely engaged in; but that
unavoidable consequence of democratic government must be preferred to a system in
which each conscience is a law unto itself or in which judges weigh the social importance
of all laws against the centrality of all religious beliefs.

Because respondents' ingestion of peyote was prohibited under Oregon law, and
because that prohibition is constitutional, Oregon may, consistent with the Free Exercise
Clause, deny respondents unemployment compensation when their dismissal results from
use of the drug. The decision of the Oregon Supreme Court is accordingly reversed.
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BOY SCOUTS OF AMERICA AND MONMOUTH COUNCIL, ET AL. v. JAMES
DALE No. 99-699 SUPREME COURT OF THE UNITED STATES 120 S. Ct. 2446
June 28, 2000, Decided

REHNQUIST, C. J., delivered the opinion of the Court, in which O'CONNOR,
SCALIA, KENNEDY, and THOMAS, JJ., joined. STEVENS, J., filed a dissenting
opinion, in which SOUTER, GINSBURG, and BREYER, JJ., joined. SOUTER, J.,
filed a dissenting opinion, in which GINSBURG and BREYER, JJ., joined.

Petitioners are the Boy Scouts of America and the Monmouth Council, a division of the
Boy Scouts of America (collectively, Boy Scouts). The Boy Scouts is a private, not-for-
profit organization engaged in instilling its system of values in young people. The Boy
Scouts asserts that homosexual conduct is inconsistent with the values it seeks to instill.
Respondent is James Dale, a former Eagle Scout whose adult membership in the Boy
Scouts was revoked when the Boy Scouts learned that he is an avowed homosexual and
gay rights activist. The New Jersey Supreme Court held that New Jersey's public
accommodations law requires that the Boy Scouts admit Dale. This case presents the
question whether applying New Jersey's public accommodations law in this way violates
the Boy Scouts' First Amendment right of expressive association. We hold that it does.

I

James Dale entered scouting in 1978 at the age of eight by joining Monmouth Council's
Cub Scout Pack 142. Dale became a Boy Scout in 1981 and remained a Scout until he
turned 18. By all accounts, Dale was an exemplary Scout. In 1988, he achieved the rank
of Eagle Scout, one of Scouting's highest honors.

Dale applied for adult membership in the Boy Scouts in 1989. The Boy Scouts approved
his application for the position of assistant scoutmaster of Troop 73. Around the same
time, Dale left home to attend Rutgers University. After arriving at Rutgers, Dale first
acknowledged to himself and others that he is gay. He quickly became involved with, and
eventually became the copresident of, the Rutgers University Lesbian/Gay Alliance. In
1990, Dale attended a seminar addressing the psychological and health needs of lesbian
and gay teenagers. A newspaper covering the event interviewed Dale about his advocacy
of homosexual teenagers' need for gay role models. In early July 1990, the newspaper
published the interview and Dale's photograph over a caption identifying him as the
copresident of the Lesbian/Gay Alliance.

Later that month, Dale received a letter from Monmouth Council Executive James Kay
revoking his adult membership. Dale wrote to Kay requesting the reason for Monmouth
Council's decision. Kay responded by letter that the Boy Scouts "specifically forbid
membership to homosexuals."

In 1992, Dale filed a complaint against the Boy Scouts in the New Jersey Superior Court.
The complaint alleged that the Boy Scouts had violated New Jersey's public
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accommodations statute and its common law by revoking Dale's membership based
solely on his sexual orientation. New Jersey's public accommodations statute prohibits,
among other things, discrimination on the basis of sexual orientation in places of public
accommodation....

The New Jersey Supreme Court held that the Boy Scouts was a place of public
accommodation subject to the public accommodations law, that the organization was not
exempt from the law under any of its express exceptions, and that the Boy Scouts
violated the law by revoking Dale's membership based on his avowed homosexuality.
After considering the state-law issues, the court addressed the Boy Scouts' claims that
application of the public accommodations law in this case violated its federal
constitutional rights "'to enter into and maintain . . . intimate or private relationships . . .
[and] to associate for the purpose of engaging in protected speech." With respect to the
right to intimate association, the court concluded that the Boy Scouts'"large size, non-
selectivity, inclusive rather than exclusive purpose, and practice of inviting or allowing
nonmembers to attend meetings, establish that the organization is not 'sufficiently
personal or private to warrant constitutional protection' under the freedom of intimate
association." With respect to the right of expressive association, the court "agreed that
Boy Scouts expresses a belief in moral values and uses its activities to encourage the
moral development of its members." But the court concluded that it was "not persuaded .
.. that a shared goal of Boy Scout members is to associate in order to preserve the view
that homosexuality is immoral." Accordingly, the court held "that Dale's membership
does not violate the Boy Scouts' right of expressive association because his inclusion
would not 'affect in any significant way [the Boy Scouts'] existing members' ability to
carry out their various purposes." The court also determined that New Jersey has a
compelling interest in eliminating "the destructive consequences of discrimination from
our society," and that its public accommodations law abridges no more speech than is
necessary to accomplish its purpose.

We granted the Boy Scouts' petition for certiorari to determine whether the application of
New Jersey's public accommodations law violated the First Amendment.

II

In Roberts v. United States Jaycees we observed that "implicit in the right to engage in
activities protected by the First Amendment" is "a corresponding right to associate with
others in pursuit of a wide variety of political, social, economic, educational, religious,
and cultural ends." This right is crucial in preventing the majority from imposing its
views on groups that would rather express other, perhaps unpopular, ideas. Government
actions that may unconstitutionally burden this freedom may take many forms, one of
which is "intrusion into the internal structure or affairs of an association" like a
"regulation that forces the group to accept members it does not desire." Forcing a group
to accept certain members may impair the ability of the group to express those views, and
only those views, that it intends to express. Thus, "[f J[reedom of association . . . plainly
presupposes a freedom not to associate."

The forced inclusion of an unwanted person in a group infringes the group's freedom of
expressive association if the presence of that person affects in a significant way the
group's ability to advocate public or private viewpoints. But the freedom of expressive
association, like many freedoms, is not absolute. We have held that the freedom could be
overridden "by regulations adopted to serve compelling state interests, unrelated to the
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suppression of ideas, that cannot be achieved through means significantly less restrictive
of associational freedoms."

To determine whether a group is protected by the First Amendment's expressive
associational right, we must determine whether the group engages in "expressive
association." The First Amendment's protection of expressive association is not reserved
for advocacy groups. But to come within its ambit, a group must engage in some form of
expression, whether it be public or private.

Because this is a First Amendment case where the ultimate conclusions of law are
virtually inseparable from findings of fact, we are obligated to independently review the
factual record to ensure that the state court's judgment does not unlawfully intrude on free
expression. The record reveals the following. The Boy Scouts is a private, nonprofit
organization. According to its mission statement:

"It is the mission of the Boy Scouts of America to serve others by helping to instill values
in young people and, in other ways, to prepare them to make ethical choices over their
lifetime in achieving their full potential.

"The values we strive to instill are based on those found in the Scout Oath and Law:
Scout Oath: "On my honor I will do my best / To do my duty to God and my country /
and to obey the Scout Law; / To help other people at all times; / To keep myself
physically strong, mentally awake, and morally straight."

Scout Law: "A Scout is: Trustworthy, Obedient,Loyal, Cheerful, Helpful, Thrifty,
Friendly, Brave, Courteous, Clean, Kind, Reverent."

Thus, the general mission of the Boy Scouts is clear: "To instill values in young

people." The Boy Scouts seeks to instill these values by having its adult leaders spend
time with the youth members, instructing and engaging them in activities like camping,
archery, and fishing. During the time spent with the youth members, the scoutmasters and
assistant scoutmasters inculcate them with the Boy Scouts' values -- both expressly and
by example. It seems indisputable that an association that seeks to transmit such a system
of values engages in expressive activity.

Given that the Boy Scouts engages in expressive activity, we must determine whether the
forced inclusion of Dale as an assistant scoutmaster would significantly affect the Boy
Scouts' ability to advocate public or private viewpoints. This inquiry necessarily requires
us first to explore, to a limited extent, the nature of the Boy Scouts' view of
homosexuality.

The values the Boy Scouts seeks to instill are "based on" those listed in the Scout Oath
and Law. The Boy Scouts explains that the Scout Oath and Law provide "a positive
moral code for living; they are a list of 'do's' rather than 'don'ts."" The Boy Scouts asserts
that homosexual conduct is inconsistent with the values embodied in the Scout Oath and
Law, particularly with the values represented by the terms "morally straight" and "clean."

Obviously, the Scout Oath and Law do not expressly mention sexuality or sexual
orientation. And the terms "morally straight" and "clean" are by no means self-defining.
Different people would attribute to those terms very different meanings. For example,
some people may believe that engaging in homosexual conduct is not at odds with being
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"morally straight" and "clean." And others may believe that engaging in homosexual
conduct is contrary to being "morally straight" and "clean." The Boy Scouts says it falls
within the latter category.

The New Jersey Supreme Court analyzed the Boy Scouts' beliefs and found that the
"exclusion of members solely on the basis of their sexual orientation is inconsistent with
Boy Scouts' commitment to a diverse and 'representative' membership . . . [and]
contradicts Boy Scouts' overarching objective to reach 'all eligible youth." The court
concluded that the exclusion of members like Dale "appears antithetical to the
organization's goals and philosophy." But our cases reject this sort of inquiry; it is not
the role of the courts to reject a group's expressed values because they disagree with those
values or find them internally inconsistent.

The Boy Scouts asserts that it "teaches that homosexual conduct is not morally straight,"
and that it does "not want to promote homosexual conduct as a legitimate form of
behavior." We accept the Boy Scouts' assertion. We need not inquire further to
determine the nature of the Boy Scouts' expression with respect to homosexuality. But
because the record before us contains written evidence of the Boy Scouts' viewpoint, we
look to it as instructive, if only on the question of the sincerity of the professed beliefs.

A 1978 position statement to the Boy Scouts' Executive Committee, signed by Downing
B. Jenks, the President of the Boy Scouts, and Harvey L. Price, the Chief Scout
Executive, expresses the Boy Scouts" official position" with regard to "homosexuality
and Scouting":

"Q. May an individual who openly declares himself to be a homosexual be a volunteer
Scout leader?

"A. No. The Boy Scouts of America is a private, membership organization and leadership
therein is a privilege and not a right. We do not believe that homosexuality and leadership
in Scouting are appropriate. We will continue to select only those who in our judgment
meet our standards and qualifications for leadership...."

This position statement was redrafted numerous times but its core message remained
consistent. For example, a 1993 position statement, the most recent in the record, reads,
in part:

"The Boy Scouts of America has always reflected the expectations that Scouting families
have had for the organization. We do not believe that homosexuals provide a role model
consistent with these expectations. Accordingly, we do not allow for the registration of
avowed homosexuals as members or as leaders of the BSA."

We must then determine whether Dale's presence as an assistant scoutmaster would
significantly burden the Boy Scouts' desire to not "promote homosexual conduct as a
legitimate form of behavior." As we give deference to an association's assertions
regarding the nature of its expression, we must also give deference to an association's
view of what would impair its expression. That is not to say that an expressive
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association can erect a shield against antidiscrimination laws simply by asserting that
mere acceptance of a member from a particular group would impair its message. But here
Dale, by his own admission, is one of a group of gay Scouts who have "become leaders in
their community and are open and honest about their sexual orientation." Dale was the
copresident of a gay and lesbian organization at college and remains a gay rights activist.
Dale's presence in the Boy Scouts would, at the very least, force the organization to send
a message, both to the youth members and the world, that the Boy Scouts accepts
homosexual conduct as a legitimate form of behavior.

Hurley is illustrative on this point. There we considered whether the application of
Massachusetts' public accommodations law to require the organizers of a private St.
Patrick's Day parade to include among the marchers an Irish-American gay, lesbian, and
bisexual group, GLIB, violated the parade organizers' First Amendment rights. We noted
that the parade organizers did not wish to exclude the GLIB members because of their
sexual orientations, but because they wanted to march behind a GLIB banner. We
observed:

"[A] contingent marching behind the organization's banner would at least bear witness to
the fact that some Irish are gay, lesbian, or bisexual, and the presence of the organized
marchers would suggest their view that people of their sexual orientations have as much
claim to unqualified social acceptance as heterosexuals . . . . The parade's organizers may
not believe these facts about Irish sexuality to be so, or they may object to unqualified
social acceptance of gays and lesbians or have some other reason for wishing to keep
GLIB's message out of the parade. But whatever the reason, it boils down to the choice of
a speaker not to propound a particular point of view, and that choice is presumed to lie
beyond the government's power to control."

Here, we have found that the Boy Scouts believes that homosexual conduct is
inconsistent with the values it seeks to instill in its youth members; it will not "promote
homosexual conduct as a legitimate form of behavior." As the presence of GLIB in
Boston's St. Patrick's Day parade would have interfered with the parade organizers'
choice not to propound a particular point of view, the presence of Dale as an assistant
scoutmaster would just as surely interfere with the Boy Scout's choice not to propound a
point of view contrary to its beliefs.

The New Jersey Supreme Court determined that the Boy Scouts' ability to disseminate its
message was not significantly affected by the forced inclusion of Dale as an assistant
scoutmaster because of the following findings:

"Boy Scout members do not associate for the purpose of disseminating the belief that
homosexuality is immoral; Boy Scouts discourages its leaders from disseminating any
views on sexual issues; and Boy Scouts includes sponsors and members who subscribe to
different views in respect of homosexuality."

We disagree with the New Jersey Supreme Court's conclusion drawn from these findings.

First, associations do not have to associate for the "purpose" of disseminating a certain
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message in order to be entitled to the protections of the First Amendment. An association
must merely engage in expressive activity that could be impaired in order to be entitled to
protection. For example, the purpose of the St. Patrick's Day parade in Hurley was not to
espouse any views about sexual orientation, but we held that the parade organizers had a
right to exclude certain participants nonetheless.

Second, even if the Boy Scouts discourages Scout leaders from disseminating views on
sexual issues -- a fact that the Boy Scouts disputes with contrary evidence -- the First
Amendment protects the Boy Scouts' method of expression. If the Boy Scouts wishes
Scout leaders to avoid questions of sexuality and teach only by example, this fact does
not negate the sincerity of its belief discussed above.

Third, the First Amendment simply does not require that every member of a group agree
on every issue in order for the group's policy to be "expressive association." The
presence of an avowed homosexual and gay rights activist in an assistant scoutmaster's
uniform sends a distinctly different message from the presence of a heterosexual assistant
scoutmaster who is on record as disagreeing with Boy Scouts policy. The Boy Scouts has
a First Amendment right to choose to send one message but not the other. The fact that
the organization does not trumpet its views from the housetops, or that it tolerates dissent
within its ranks, does not mean that its views receive no First Amendment protection.

Having determined that the Boy Scouts is an expressive association and that the forced
inclusion of Dale would significantly affect its expression, we inquire whether the
application of New Jersey's public accommodations law to require that the Boy Scouts
accept Dale as an assistant scoutmaster runs afoul of the Scouts' freedom of expressive
association. We conclude that it does.

State public accommodations laws were originally enacted to prevent discrimination in
traditional places of public accommodation -- like inns and trains....In this case, the New
Jersey Supreme Court went a step further and applied its public accommodations law to a
private entity without even attempting to tie the term "place" to a physical location. As
the definition of "public accommodation" has expanded from clearly commercial entities,
such as restaurants, bars, and hotels, to membership organizations such as the Boy
Scouts, the potential for conflict between state public accommodations laws and the First
Amendment rights of organizations has increased.

We recognized in cases such as Roberts and Duarte that States have a compelling interest
in eliminating discrimination against women in public accommodations. But in each of
these cases we went on to conclude that the enforcement of these statutes would not
materially interfere with the ideas that the organization sought to express. In Roberts, we
said "indeed, the Jaycees has failed to demonstrate . . . any serious burden on the male
members' freedom of expressive association." We thereupon concluded in each of these
cases that the organizations' First Amendment rights were not violated by the application
of the States' public accommodations laws....

In Hurley, we applied traditional First Amendment analysis to hold that the application of
the Massachusetts public accommodations law to a parade violated the First Amendment
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rights of the parade organizers. Although we did not explicitly deem the parade in Hurley
an expressive association, the analysis we applied there is similar to the analysis we apply
here. We have already concluded that a state requirement that the Boy Scouts retain Dale
as an assistant scoutmaster would significantly burden the organization's right to oppose
or disfavor homosexual conduct. The state interests embodied in New Jersey's public
accommodations law do not justify such a severe intrusion on the Boy Scouts' rights to
freedom of expressive association. That being the case, we hold that the First
Amendment prohibits the State from imposing such a requirement through the
application of its public accommodations law.

The judgment of the New Jersey Supreme Court is reversed, and the cause remanded for
further proceedings not inconsistent with this opinion.

It is so ordered.
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Tennessee Pastor Disputes Wildlife
Possession Charge by State

By ALAN BLINDER

JACKSBORO, Tenn. — In a mix of old-time religion, modern media and Tennessee law, a 22-year-
old preacher who has become a reality television star because of his experience in handling
poisonous snakes pleaded not guilty on Friday to illegally keeping dozens of them that he and his
congregants routinely touch during worship services.

Andrew Hamblin, pastor of the Tabernacle Church of God in nearby LaFollette and a star of “Snake
Salvation,” a recent series on the National Geographic Channel, said he hoped to turn the case
against him in Campbell County General Sessions Court into a new front in the battle for religious
liberty.

“This ain’t no longer just a fight for snake handling,” Mr. Hamblin, the father of five, told a group
of supporters wearing red — to symbolize the blood of Christ — before his arraignment on a
misdemeanor wildlife possession charge. “This is a fight for freedom of religion.”

As Mr. Hamblin, holding a Bible, spoke from the third step of the Campbell County Courthouse,
several women cried and shook.

Members of Mr. Hamblin’s two-story brick church, which sits along a gravel road, have made no
secret of their status as one of the country’s estimated 125 snake-handling congregations. It came
as little surprise when Tennessee Wildlife Resources Agency officials showed up on Nov. 7.

During the raid, the officers seized about 50 snakes from the church’s Snake Room, including
copperheads, timber rattlesnakes and cottonmouths, and cited Mr. Hamblin on one count carrying
a possible punishment of a $2,500 fine and nearly a year in prison. Mr. Hamblin, who is to return
to court next month, has not been charged with violating Tennessee’s 1947 ban on snake handling.

“We don’t allow anybody other than a permitted individual to possess venomous snakes,” said
Matthew Cameron, a spokesman for the wildlife agency. “We don’t view him as any different from
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anyone else in the general public who has a king cobra in his room.”

And although church members say Mr. Hamblin takes care to keep the snakes secure, the chief
prosecutor for Campbell County, a rural area just north of Knoxville, has described them as a
“significant public safety hazard.”

But to Mr. Hamblin and his supporters, the case is little more than state-instigated discrimination
against a religious practice that has been present in East Tennessee for more than a century.

“When those officers entered the house of God, that cooked it with me,” said James Slusher, who
attends Mr. Hamblin’s church but said he does not handle snakes.

Mr. Hamblin’s legal troubles have attracted widespread attention in Campbell County, and they
have revived a longstanding debate here about whether the Constitution offers protections for
Christians who, as the Gospel of Mark puts it, “pick up snakes with their hands.”

The Tennessee Supreme Court said nearly 40 years ago that it did not.

“Tennessee has the right to guard against the unnecessary creation of widows and orphans,” the
court said in its opinion, which also described one snake-handling congregation as “to say the least,
unconventional and out of harmony with contemporary customs, mores and notions of morality.”

But with the rise of the Internet and a dizzying array of cable channels, Mr. Hamblin and other
young preachers who routinely handle snakes have sought to explain their practices, even as their
traditions earned unfavorable headlines after the death of a West Virginia minister last year.

Mr. Hamblin, who acknowledges that most snake handlers try to remain in the shadows, said he
was merely opening his church to all prospective believers. But others suspect different, more
strategic motives.

“I think this younger group of people is just openly defiant of the law and wants to get the law and
regulations changed,” said Ralph Hood, a professor at the University of Tennessee at Chattanooga
who has studied snake handling. “They’re using modern technologies to support what they see as
an old-time religion.”

And Mr. Hamblin argues that he is as much a Christian as any of this region’s many Baptists or
Methodists.

“Just because I take up serpents doesn’t make me no more or no less a Christian than anybody else
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in this room,” Mr. Hamblin said during an interview on Thursday night in his sanctuary, which
includes a large photograph of him holding up a snake. “Snake handling isn’t going to get me into
heaven. The blood of Jesus Christ is what is going to get me into heaven.”

Whether the transparency, bravado or legal tactics of Mr. Hamblin will lead to a new precedent or
a groundswell of public opinion remains an open question.

But legal scholars from outside Tennessee said Mr. Hamblin could mount a credible defense,
especially because the state allows some entities, like zoos, to possess snakes.

“It all really comes down to whether or not there are exceptions for other reasons, and that’s really
the key factor,” said James A. Sonne, the director of the Religious Liberty Clinic at Stanford Law
School. “The devil is going to be in the details.”

Mr. Hamblin, who sat at his church for hours on Thursday as supporters brought in petitions
endorsing his battle, said he was prepared to take his case to the federal appellate courts.

Although the matter could take years to resolve, Mr. Hamblin and his backers said they would
remain unbowed.

“If they take him to jail, I'll go to jail with him,” said Bucky Rouse, a former embalmer who is now
an interior designer. “This is something we believe in.”
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Highlights of Two Health-Law Contraception Cases
Supreme Court Will Hear

ByPeter Landers

Following up our earlier post on the Supreme Court’s decision to wade into the legality of the contraception mandates,

let’s take a closer look at the two cases, in which appellate courts reached opposition conclusions:

Sebelius v. Hobby Lobby Stores Inc.: The Green family, owners of Hobby Lobby, an arts and crafts chain, and
Mardel, a Christian bookstore chain, alleged that the law violated their religious beliefs because it required them to

provide contraceptive services as part of their health-care plan for employees.

In June, the U.S. Court of Appeals for the 10t Circuit, in Denver, ruled 5-3 mostly in the Greens’ favor, saying they

qualified as persons under the Religious Freedom Restoration Act, a law that generally bars the government from
placing a substantial burden on religious exercise. The court’s majority said the health law “places substantial pressure
on Hobby Lobby and Mardel to violate their sincere religious beliefs.”

Conestoga Wood Specialties Corp. v. Sebelius: The Hahn family owns Conestoga, a Pennsylvania company
that manufactures wood cabinets. The Hahns, who are Mennonites, say their religion teaches against abortion, and they

believe that it is immoral to pay for contraceptive drugs such as Plan B, the “morning-after pill.”

In July, the U.S. Court of Appeals for the Third Circuit, in Philadelphia, ruled 2-1 against the Hahns’ challenge to the

health law. The court found that for-profit secular corporations cannot engage in religious exercise. “A holding to the
contrary ... would eviscerate the fundamental principle that a corporation is a legally distinct entity from its owners,” the
court’s majority found.
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The new health care law states that all individuals must have some
kind of health insurance. But what happens when groups oppose
insurance on religious grounds? Host Rachel Martin speaks with
Dennis Lehman, an Amish man who is the president of an Amish
health clinic in Indiana, and Chris Roberson, an attorney in
Indianapolis, about how the Amish are dealing with the Affordable
Care Act.

Copyright © 2013 NPR. For personal, noncommercial use only. See Terms of Use. For
other uses, prior permission required.

RACHEL MARTIN, HOST:

Now, to Indiana, where members of the Amish community are trying
to figure out what the Affordable Care Act means for them,
specifically the law's requirement that every person have health
insurance. The Amish are religiously opposed to commercial
insurance and they pride themselves on taking care of their own.
Here's Dennis Lehman. He is the president of an Amish community
health clinic in Topeka, Indiana.

DENNIS LEHMAN: We've always shared each other's burdens, so
to speak. We help each other with free-will donations.
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MARTIN: Lehman explains how the free-will donation system works
when a member of the community gets sick.

LEHMAN: They would travel to their local hospital. They seek
treatment just like any private payer would do. And then when they
are billed, the bill would go to the individual. If the individual cannot
pay for the care, he can turn it over to the church and the church
will help him with this.

MARTIN: They also have someone called a bill negotiator to
bargain for lower prices, much like an insurance company does.
And if the local church still can't cover the bill, the deacons reach
out to neighboring Amish churches. Sometimes they'll hold auctions
to raise the money.

CHRIS ROBERSON: Community members will donate livestock,
furniture, quilts, baked goods, and they can raise a hundred, two
hundred, three hundred thousand dollars in one evening.

MARTIN: That's Chris Roberson. He's an attorney based in
Indianapolis and he's working with the Amish community to figure
out how to integrate a centuries-old tradition with a modern health
care law. While the Amish are opposed to the very notion of
insurance, in part because of their beliefs in self-sufficiency, they
are not opposed to modern medicine.

ROBERSON: The Amish community is, | think, a very
misunderstood community. They do have many reservations when
it comes to modern society but those reservations, in my
experience, seem to be predicated on what about modern society
might separate them from their ultimate objective of finding a way to
heaven essentially. So, when aspects of our modern culture don't
seem to interfere, they are very open - albeit cautiously - to aspects
of modern society, including medicine.

MARTIN: We should point out here that there is a religious
exemption to the new health care law, specifically intended for
communities like the Amish. The problem is that some of the Amish
in Indiana work for businesses that are not owned and operated by
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Amish members. Because of this, they don't have the tax status
needed for that exemption. Roberson has helped the Amish figure
out another way to comply with the insurance mandate. There's a
provision in the health care that allows for what's called health care
sharing ministries. These are sort of health care co-ops for people
of a common faith. But Roberson says that exception wasn't written
with the Amish in mind.

ROBERSON: Historically, there have been three or four large
national health care sharing ministries associated with very
conservative Christian churches. And it was the sort of lobbying or
advocacy efforts of those entities that led to this language being put
into the Affordable Care Act. So, I'm not sure that Health and
Human Services has really contemplated any additional health care
sharing ministries stepping forward and seeking exemption.

MARTIN: So, the Amish in Indiana have been working with the IRS
and the Department of Health and Human Services to make sure
their program complies. But there are substantial hurdles.

ROBERSON: This system of paying bills in the Amish community
that has existed for decades has existed very informally, so to
somehow establish membership is going to be a little tricky.
Fortunately, the Amish community recognizes what an important
issue this is and we're hopeful that we'll be successful.

MARTIN: Roberson is now trying to formalize the traditional Amish
system with annual fees, membership cards and careful
recordkeeping. So, there will be red tape to cut through, and the
changes will be more cumbersome than, say, auctioning off
handmade furniture and quilts. But if it works, it will help the Amish
navigate between their faith and modern medicine.

(SOUNDBITE OF MUSIC)

MARTIN: Coming up later this hour, family secrets. For the first 18
years of his life, Steve Lickteig thought he was adopted, but his
personal history turned out to be far more complicated than that.
So, he turned the camera on his family to try to understand why
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they kept his true identity a secret for so long.

STEVE LICKTEIG: She looked at me, my mother, and said | have
no idea what you're talking about. And | said, you know, well, | know
everything. | know what the truth is. And she kept denying and
denying. And finally my dad slammed his hand down on his Lay-Z-
Boy and said dammit, will you just tell him?

MARTIN: Stay with us for a conversation with Steve Lickteig about
his film "Open Secret."

Copyright © 2013 NPR. All rights reserved. No quotes from the materials contained herein
may be used in any media without attribution to NPR. This transcript is provided for
personal, noncommercial use only, pursuant to our Terms of Use. Any other use requires
NPR's prior permission. Visit our permissions page for further information.

NPR transcripts are created on a rush deadline by a contractor for NPR, and accuracy and
availability may vary. This text may not be in its final form and may be updated or revised
in the future. Please be aware that the authoritative record of NPR's programming is the
audio.

http://www.npr.org/templates/story/story.php?storyld=242736476 Page 4 of 4

38



	First Amendment
	Reynolds v. US
	Wisconsin v. Yoder
	Employment Division v. Smith
	Boy Scouts v. Dale
	NYT: TN Pastor and Snakehandling
	WSJ: on the two health-law contraceptive cases the Supreme Court will hear this year
	NPR: On how Amish opt-out of government-sponsored insurance



