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98 U.S. 145 (____) 
REYNOLDS 
v. 
UNITED STATES. 
Supreme Court of United States. 
1879 
 
151*151 Mr. George W. Biddle and Mr. Ben Sheeks for the plaintiff in error. 
The Attorney-General and The Solicitor-General, contra. 
153*153 MR. CHIEF JUSTICE WAITE delivered the opinion of the court. 
The assignments of error, when grouped, present the following questions:— 
 
1. Was the indictment bad because found by a grand jury of less than sixteen persons? 
2. Were the challenges of certain petit jurors by the accused improperly overruled? 
3. Were the challenges of certain other jurors by the government improperly 
sustained? 
4. Was the testimony of Amelia Jane Schofield, given at a former trial for the same 
offence, but under another indictment, improperly admitted in evidence? 
5. Should the accused have been acquitted if he married the second time, because he 
believed it to be his religious duty? 
6. Did the court err in that part of the charge which directed the attention of the jury to 
the consequences of polygamy? 
 
These questions will be considered in their order. 
…. 
5. As to the defence of religious belief or duty. 
 
On the trial, the plaintiff in error, the accused, proved that at the time of his alleged 
second marriage he was, and for many years before had been, a member of the 
Church of Jesus Christ of Latter-Day Saints, commonly called the Mormon Church, 
and a believer in its doctrines; that it was an accepted doctrine of that church "that it 
was the duty of male members of said church, circumstances permitting, to practise 
polygamy; ... that this duty was enjoined by different books which the members of 
said church believed to be of divine origin, and among others the Holy Bible, and also 
that the members of the church believed that the practice of polygamy was directly 
enjoined upon the male members thereof by the Almighty God, in a revelation to 
Joseph Smith, the founder and prophet of said church; that the failing or refusing to 
practise polygamy by such male members of said church, when circumstances would 
admit, would be punished, and that the penalty for such failure and refusal would be 
damnation in the life to come." He also proved "that he had received permission from 
the recognized authorities in said church to enter into polygamous marriage; ... that 
Daniel H. Wells, one having authority in said church to perform the marriage 
ceremony, married the said defendant on or about the time the crime is alleged to have 
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been committed, to some woman by the name of Schofield, and that such marriage 
ceremony was performed under and pursuant to the doctrines of said church." 
 
Upon this proof he asked the court to instruct the jury that if they found from the 
evidence that he "was married as 162*162 charged — if he was married — in 
pursuance of and in conformity with what he believed at the time to be a religious 
duty, that the verdict must be `not guilty.'" This request was refused, and the court did 
charge "that there must have been a criminal intent, but that if the defendant, under 
the influence of a religious belief that it was right, — under an inspiration, if you 
please, that it was right, — deliberately married a second time, having a first wife 
living, the want of consciousness of evil intent — the want of understanding on his 
part that he was committing a crime — did not excuse him; but the law inexorably in 
such case implies the criminal intent." 
 
Upon this charge and refusal to charge the question is raised, whether religious belief 
can be accepted as a justification of an overt act made criminal by the law of the land. 
The inquiry is not as to the power of Congress to prescribe criminal laws for the 
Territories, but as to the guilt of one who knowingly violates a law which has been 
properly enacted, if he entertains a religious belief that the law is wrong. 
 
Congress cannot pass a law for the government of the Territories which shall prohibit 
the free exercise of religion. The first amendment to the Constitution expressly 
forbids such legislation. Religious freedom is guaranteed everywhere throughout the 
United States, so far as congressional interference is concerned. The question to be 
determined is, whether the law now under consideration comes within this 
prohibition. 
 
The word "religion" is not defined in the Constitution. We must go elsewhere, 
therefore, to ascertain its meaning, and nowhere more appropriately, we think, than to 
the history of the times in the midst of which the provision was adopted. The precise 
point of the inquiry is, what is the religious freedom which has been guaranteed. 
 
Before the adoption of the Constitution, attempts were made in some of the colonies 
and States to legislate not only in respect to the establishment of religion, but in 
respect to its doctrines and precepts as well. The people were taxed, against their will, 
for the support of religion, and sometimes for the support of particular sects to whose 
tenets they could not and did not subscribe. Punishments were prescribed for a failure 
to attend upon public worship, and sometimes for entertaining 163*163 heretical 
opinions. The controversy upon this general subject was animated in many of the 
States, but seemed at last to culminate in Virginia. In 1784, the House of Delegates of 
that State having under consideration "a bill establishing provision for teachers of the 
Christian religion," postponed it until the next session, and directed that the bill 
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should be published and distributed, and that the people be requested "to signify their 
opinion respecting the adoption of such a bill at the next session of assembly." 
 
This brought out a determined opposition. Amongst others, Mr. Madison prepared a 
"Memorial and Remonstrance," which was widely circulated and signed, and in which 
he demonstrated "that religion, or the duty we owe the Creator," was not within the 
cognizance of civil government. Semple's Virginia Baptists, Appendix. At the next 
session the proposed bill was not only defeated, but another, "for establishing 
religious freedom," drafted by Mr. Jefferson, was passed. 1 Jeff. Works, 45; 2 
Howison, Hist. of Va. 298. In the preamble of this act (12 Hening's Stat. 84) religious 
freedom is defined; and after a recital "that to suffer the civil magistrate to intrude his 
powers into the field of opinion, and to restrain the profession or propagation of 
principles on supposition of their ill tendency, is a dangerous fallacy which at once 
destroys all religious liberty," it is declared "that it is time enough for the rightful 
purposes of civil government for its officers to interfere when principles break out 
into overt acts against peace and good order." In these two sentences is found the true 
distinction between what properly belongs to the church and what to the State. 
In a little more than a year after the passage of this statute the convention met which 
prepared the Constitution of the United States." Of this convention Mr. Jefferson was 
not a member, he being then absent as minister to France. As soon as he saw the draft 
of the Constitution proposed for adoption, he, in a letter to a friend, expressed his 
disappointment at the absence of an express declaration insuring the freedom of 
religion (2 Jeff. Works, 355), but was willing to accept it as it was, trusting that the 
good sense and honest intentions of the people would bring about the necessary 
alterations. 164*164 1 Jeff. Works, 79.  
 
Five of the States, while adopting the Constitution, proposed amendments. Three — 
New Hampshire, New York, and Virginia — included in one form or another a 
declaration of religious freedom in the changes they desired to have made, as did also 
North Carolina, where the convention at first declined to ratify the Constitution until 
the proposed amendments were acted upon. Accordingly, at the first session of the 
first Congress the amendment now under consideration was proposed with others by 
Mr. Madison. It met the views of the advocates of religious freedom, and was 
adopted. Mr. Jefferson afterwards, in reply to an address to him by a committee of the 
Danbury Baptist Association (8 id. 113), took occasion to say: "Believing with you 
that religion is a matter which lies solely between man and his God; that he owes 
account to none other for his faith or his worship; that the legislative powers of the 
government reach actions only, and not opinions, — I contemplate with sovereign 
reverence that act of the whole American people which declared that their legislature 
should `make no law respecting an establishment of religion or prohibiting the free 
exercise thereof,' thus building a wall of separation between church and State. 
Adhering to this expression of the supreme will of the nation in behalf of the rights of 
conscience, I shall see with sincere satisfaction the progress of those sentiments which 
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tend to restore man to all his natural rights, convinced he has no natural right in 
opposition to his social duties."  
 
Coming as this does from an acknowledged leader of the advocates of the measure, it 
may be accepted almost as an authoritative declaration of the scope and effect of the 
amendment thus secured. Congress was deprived of all legislative power over mere 
opinion, but was left free to reach actions which were in violation of social duties or 
subversive of good order. 
 
Polygamy has always been odious among the northern and western nations of Europe, 
and, until the establishment of the Mormon Church, was almost exclusively a feature 
of the life of Asiatic and of African people. At common law, the second marriage was 
always void (2 Kent, Com. 79), and from the earliest history of England polygamy 
has been treated as an offence against society. After the establishment of the 
ecclesiastical 165*165 courts, and until the time of James I., it was punished through 
the instrumentality of those tribunals, not merely because ecclesiastical rights had 
been violated, but because upon the separation of the ecclesiastical courts from the 
civil the ecclesiastical were supposed to be the most appropriate for the trial of 
matrimonial causes and offences against the rights of marriage, just as they were for 
testamentary causes and the settlement of the estates of deceased persons. 
 
By the statute of 1 James I. (c. 11), the offence, if committed in England or Wales, 
was made punishable in the civil courts, and the penalty was death. As this statute was 
limited in its operation to England and Wales, it was at a very early period re-enacted, 
generally with some modifications, in all the colonies. In connection with the case we 
are now considering, it is a significant fact that on the 8th of December, 1788, after 
the passage of the act establishing religious freedom, and after the convention of 
Virginia had recommended as an amendment to the Constitution of the United States 
the declaration in a bill of rights that "all men have an equal, natural, and unalienable 
right to the free exercise of religion, according to the dictates of conscience," the 
legislature of that State substantially enacted the statute of James I., death penalty 
included, because, as recited in the preamble, "it hath been doubted whether bigamy 
or poligamy be punishable by the laws of this Commonwealth." 12 Hening's Stat. 691.  
From that day to this we think it may safely be said there never has been a time in any 
State of the Union when polygamy has not been an offence against society, 
cognizable by the civil courts and punishable with more or less severity. In the face of 
all this evidence, it is impossible to believe that the constitutional guaranty of 
religious freedom was intended to prohibit legislation in respect to this most important 
feature of social life. Marriage, while from its very nature a sacred obligation, is 
nevertheless, in most civilized nations, a civil contract, and usually regulated by law. 
Upon it society may be said to be built, and out of its fruits spring social relations and 
social obligations and duties, with which government is necessarily required to deal. 
In fact, according as monogamous or polygamous marriages are allowed, do we find 
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the principles on which the government of 166*166 the people, to a greater or less 
extent, rests. Professor Lieber says, polygamy leads to the patriarchal principle, and 
which, when applied to large communities, fetters the people in stationary despotism, 
while that principle cannot long exist in connection with monogamy. Chancellor Kent 
observes that this remark is equally striking and profound. 2 Kent, Com. 81, note (e). 
An exceptional colony of polygamists under an exceptional leadership may 
sometimes exist for a time without appearing to disturb the social condition of the 
people who surround it; but there cannot be a doubt that, unless restricted by some 
form of constitution, it is within the legitimate scope of the power of every civil 
government to determine whether polygamy or monogamy shall be the law of social 
life under its dominion. 
 
In our opinion, the statute immediately under consideration is within the legislative 
power of Congress. It is constitutional and valid as prescribing a rule of action for all 
those residing in the Territories, and in places over which the United States have 
exclusive control. This being so, the only question which remains is, whether those 
who make polygamy a part of their religion are excepted from the operation of the 
statute. If they are, then those who do not make polygamy a part of their religious 
belief may be found guilty and punished, while those who do, must be acquitted and 
go free. This would be introducing a new element into criminal law. Laws are made 
for the government of actions, and while they cannot interfere with mere religious 
belief and opinions, they may with practices. Suppose one believed that human 
sacrifices were a necessary part of religious worship, would it be seriously contended 
that the civil government under which he lived could not interfere to prevent a 
sacrifice? Or if a wife religiously believed it was her duty to burn herself upon the 
funeral pile of her dead husband, would it be beyond the power of the civil 
government to prevent her carrying her belief into practice? 
 
So here, as a law of the organization of society under the exclusive dominion of the 
United States, it is provided that plural marriages shall not be allowed. Can a man 
excuse his practices to the contrary because of his religious belief? 167*167 To 
permit this would be to make the professed doctrines of religious belief superior to the 
law of the land, and in effect to permit every citizen to become a law unto himself. 
Government could exist only in name under such circumstances. 
 
A criminal intent is generally an element of crime, but every man is presumed to 
intend the necessary and legitimate consequences of what he knowingly does. Here 
the accused knew he had been once married, and that his first wife was living. He also 
knew that his second marriage was forbidden by law. When, therefore, he married the 
second time, he is presumed to have intended to break the law. And the breaking of 
the law is the crime. Every act necessary to constitute the crime was knowingly done, 
and the crime was therefore knowingly committed. Ignorance of a fact may 
sometimes be taken as evidence of a want of criminal intent, but not ignorance of the 
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law. The only defence of the accused in this case is his belief that the law ought not to 
have been enacted. It matters not that his belief was a part of his professed religion: it 
was still belief, and belief only. 
 
In Regina v. Wagstaff (10 Cox Crim. Cases, 531), the parents of a sick child, who 
omitted to call in medical attendance because of their religious belief that what they 
did for its cure would be effective, were held not to be guilty of manslaughter, while it 
was said the contrary would have been the result if the child had actually been starved 
to death by the parents, under the notion that it was their religious duty to abstain 
from giving it food. But when the offence consists of a positive act which is 
knowingly done, it would be dangerous to hold that the offender might escape 
punishment because he religiously believed the law which he had broken ought never 
to have been made. No case, we believe, can be found that has gone so far. 
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Meditation on the Divine Will 
Washington, D.C. 
September, 1862 
 
This fragment was found and preserved by John Hay, one of President Lincoln's 
White House secretaries. 
 
The will of God prevails. In great contests each party claims to act in 
accordance with the will of God. Both may be, and one must be, wrong. 
God cannot be for and against the same thing at the same time. In the 
present civil war it is quite possible that God's purpose is something 
different from the purpose of either party -- and yet the human 
instrumentalities, working just as they do, are of the best adaptation to 
effect His purpose. I am almost ready to say that this is probably true -- that 
God wills this contest, and wills that it shall not end yet. By his mere great 
power, on the minds of the now contestants, He could have 
either saved or destroyed the Union without a human contest. Yet the 
contest began. And, having begun He could give the final victory to either 
side any day. Yet the contest proceeds. 
 
Source: Collected Works of Abraham Lincoln, edited by Roy P. Basler. 
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THE 
GETTYSBURG 
ADDRESS 
 
Fourscore and seven years ago our fathers brought forth 
 on this continent a new nation, conceived in liberty, and 
 dedicated to the proposition that all men are created equal. 
 Now we are engaged in a great civil war, testing 
 whether that nation, or any nation so conceived and so 
 dedicated, can long endure. We are met on a great battle- 
 field of that war. We have come to dedicate a portion of 
 that field as a final resting-place for those who here gave 
 their lives that that nation might live. It is altogether 
 fitting and proper that we should do this. 
 But, in a larger sense, we cannot dedicate…we cannot 
 consecrate…we cannot hallow…this ground. The brave men, 
 living and dead, who struggled here, have consecrated it 
 far above our poor power to add or detract. The world 
 will little note nor long remember what we say here, but 
 it can never forget what they did here. It is for us, the 
 living, rather, to be dedicated here to the unfinished 
 work which they who fought here have thus far so nobly 
 advanced. It is rather for us to be here dedicated to the 
 great task remaining before us…that from these honored 
 dead we take increased devotion to that cause for which 
 they gave the last full measure of devotion; that we here 
 highly resolve that these dead shall not have died in vain; 
 that this nation, under God, shall have a new birth of 
 freedom; and that government of the people, by the people, 
 for the people, shall not perish from the earth. 

8 of 12



TeachingAmericanHistory.org

Document Library | Audio Lectures | Summer Institutes | TAH Grants | Lesson Plans | The American Founding | Master of American

History and Government

Home > Document Library > Civil War Era > Abraham Lincoln > Letter to Mrs. Eliza P. Gurney
Home > Document Library > Executive Branch > Abraham Lincoln > Letter to Mrs. Eliza P. Gurney

Letter to Mrs. Eliza P. Gurney

Abraham Lincoln 

September 4, 1864

Executive Mansion Washington D.C.

My esteemed friend.

I have not forgotten———probably never shall forget———the very impressive occasion when

yourself and friends visited me on a Sabbath forenoon two years ago. Nor has your kind letter,

written nearly a year later, ever been forgotten. In all, it has been your purpose to strengthen my

reliance on God. I am much indebted to the good christian people of the country for their constant

prayers and consolations; and to no one of them, more than to yourself. The purposes of the

Almighty are perfect, and must prevail, though we erring mortals may fail to accurately perceive

them in advance. We hoped for a happy termination of this terrible war long before this; but God

knows best, and has ruled otherwise. We shall yet acknowledge His wisdom and our own error

therein. Meanwhile we must work earnestly in the best light He gives us, trusting that so working

still conduces to the great ends He ordains. Surely He intends some great good to follow this

mighty convulsion, which no mortal could make, and no mortal could stay.

Your people———the Friends———have had, and are having, a very great trial. On principle, and

faith, opposed to both war and oppression, they can only practically oppose oppression by war. In

this hard dilemma, some have chosen one horn and some the other. For those appealing to me on

conscientious grounds, I have done, and shall do, the best I could and can, in my own conscience,

under my oath to the law. That you believe this I doubt not; and believing it, I shall still receive, for

our country and myself, your earnest prayers to our Father in Heaven.

Your sincere friend

A. LINCOLN

URL: http://www.TeachingAmericanHistory.org/library/index.asp?documentprint=1089
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Second Inaugural Address 
Washington, D.C. 
March 4, 1865 
 

Brooks also observed, "But chiefly memorable in the mind of those who saw that second 
inauguration must still remain the tall, pathetic, melancholy figure of the man who, then inducted 
into office in the midst of the glad acclaim of thousands of people, and illumined by the deceptive 

brilliance of a March sunburst, was already standing in the shadow of death." 
At this second appearing to take the oath of the presidential office, there is less occasion 
for an extended address than there was at the first. Then a statement, somewhat in detail, 
of a course to be pursued, seemed fitting and proper. Now, at the expiration of four years, 
during which public declarations have been constantly called forth on every point and 
phase of the great contest which still absorbs the attention, and engrosses the energies of 
the nation, little that is new could be presented. The progress of our arms, upon which all 
else chiefly depends, is as well known to the public as to myself; and it is, I trust, 
reasonably satisfactory and encouraging to all. With high hope for the future, no 

prediction in regard to it is ventured. 
On the occasion corresponding to this four years ago, all thoughts were anxiously 
directed to an impending civil war. All dreaded it--all sought to avert it. While the inaugeral 
[sic] address was being delivered from this place, devoted altogether to saving the Union 
without war, insurgent agents were in the city seeking to destroy it without war--seeking to 
dissole [sic] the Union, and divide effects, by negotiation. Both parties deprecated war; 
but one of them would make war rather than let the nation survive; and the other 

would accept war rather than let it perish. And the war came. 
One eighth of the whole population were colored slaves, not distributed generally over the 
Union, but localized in the Southern part of it. These slaves constituted a peculiar and 
powerful interest. All knew that this interest was, somehow, the cause of the war. To 
strengthen, perpetuate, and extend this interest was the object for which the insurgents 
would rend the Union, even by war; while the government claimed no right to do more 
than to restrict the territorial enlargement of it. Neither party expected for the war, the 
magnitude, or the duration, which it has already attained. Neither anticipated that 
the cause of the conflict might cease with, or even before, the conflict itself should cease. 
Each looked for an easier triumph, and a result less fundamental and astounding. Both 
read the same Bible, and pray to the same God; and each invokes His aid against the 
other. It may seem strange that any men should dare to ask a just God's assistance in 
wringing their bread from the sweat of other men's faces; but let us judge not that we be 
not judged. The prayers of both could not be answered; that of neither has been answered 
fully. The Almighty has his own purposes. "Woe unto the world because of offences! for it 
must needs be that offences come; but woe to that man by whom the offence cometh!" If 
we shall suppose that American Slavery is one of those offences which, in the providence 
of God, must needs come, but which, having continued through His appointed time, He 
now wills to remove, and that He gives to both North and South, this terrible war, as the 
woe due to those by whom the offence came, shall we discern therein any departure from 
those divine attributes which the believers in a Living God always ascribe to Him? Fondly 
do we hope--fervently do we pray--that this mighty scourge of war may speedily pass 
away. Yet, if God wills that it continue, until all the wealth piled by the bond-man's two 
hundred and fifty years of unrequited toil shall be sunk, and until every drop of blood 
drawn with the lash, shall be paid by another drawn with the sword, as was said three 
thousand years ago, so still it must be said "the judgments of the Lord, are true and 

righteous altogether" 
With malice toward none; with charity for all; with firmness in the right, as God gives us to 
see the right, let us strive on to finish the work we are in; to bind up the nation's wounds; 
to care for him who shall have borne the battle, and for his widow, and his orphan--to do 
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all which may achieve and cherish a just and lasting peace, among ourselves, and with all 

nations. 

Source: Collected Works of Abraham Lincoln, edited by Roy P. Basler. 
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Letter to Thurlow Weed

Abraham Lincoln 

March 15, 1865

Washington

My dear Sir.

Every one likes a compliment. Thank you for yours on my little notification speech, and on the

recent Inaugeral Address. I expect the latter to wear as well as———perhaps better than———any

thing I have produced; but I believe it is not immediately popular. Men are not flattered by being

shown that there has been a difference of purpose between the Almighty and them. To deny it,

however, in this case, is to deny that there is a God governing the world. It is a truth which I

thought needed to be told; and as whatever of humiliation there is in it, falls most directly on

myself, I thought others might afford for me to tell it.

Yours truly

A. LINCOLN

URL: http://www.TeachingAmericanHistory.org/library/index.asp?documentprint=1098
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