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hevelone: How did you become 
interested in phi lanthropy and 
its ef fec t iveness in terms of the 
publ ic-pr ivate par tnership?

madoff: I d id a book about the 
law of the dead. How does the 
law t reat interests of the dead? 
Pr ivate char itable foundat ions 
are one of the big ways that 
people are a l lowed to l ive on 
af ter death. T he lega l t reatment 
of pr ivate char itable t r usts has 
changed enormously over our 
countr y ’s histor y.  T hey went 
f rom being l itera l ly not a l lowed, 
to becoming a l lowed, and even 
heav i ly subsidized by our tax 
system. T hat brought me to the 
quest ion of “What are we get t ing 
for this subsidy?” I was sur-
pr ised to see how l it t le we ask 
of our pr ivate char itable founda-
t ions in terms of payout .

hevelone: Should we be worr ied 
about how we def ine the pub -
l ic good in terms of payout? Is 
it  okay to let  people def ine the 
publ ic good for themselves? How 
do we go about measur ing the 
publ ic good?

madoff: It ’s a l it t le bit  l ike what 
people say about democracy – 

it ’s  the worst system other than 
ever y other system.

Our current system lets ever yone 
dec ide for themselves what the 
publ ic good is,  which obv ious-
ly has its problems, but it  a lso 

avoids other problems. When we 
want to be hav ing a robust c iv i l 
soc iet y,  we don’t  necessar i ly 
want the government def ining it 
too narrowly.  I’m not sure we’ve 
drawn the l ine per fec t ly.  T here 
are some l ines that should be 
examined. For example,  we have 
char itable hospita ls that operate 
ident ica l ly to for-prof it  hospita ls. 
Maybe we should be rethinking 

some of these things a long the 
margins, but the l ine -drawing is 
hard to do.

hevelone: T he t it le of your ta lk , 
“Promot ing a Closer A l ignment 
Bet ween Phi lanthropy and the 
Publ ic Good,” suggests that 
there is some disconnect ,  or at 
least an inef f ic iency, bet ween 
char itable g iv ing and the ac tua l 
net increase in the publ ic good. 
Does this occur in the d ist r i -
but ion of funds or do you see it 
e lsewhere as wel l?

madoff: T he area that I’m 
par t icu larly interested in is the 
t rend for char it ies to be in-
volved in the accumulat ion of 
capita l ,  rather than spending 
wealth for the publ ic good. It  is 
not the same thing for money to 
be spent current ly toward feed-
ing hungr y people or bui ld ing 
housing or study ing to create a 
vacc ine, as when you set it  aside 
and it ’s subjec t to no payout 
requirement .  For people who feel 
that those are the same things, 
then that ’s where the d isagree -
ment wi l l  be.  I  think that spend-
ing mat ters. 

hevelone: What do you v iew as 
the largest obstac les bet ween 
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donors making donat ions and 
the char it ies ac tua l ly receiv ing 
those donat ions? Is this due to 
the government st r uc ture of our 
tax law?

madoff: One problem is that our 
law does nothing to encourage 
it .  It  fa i ls to draw dist inc t ions 
bet ween set t ing money aside for 
future char itable spending and 
money being spent today. T hat ’s 
one impediment .  T hen once the 
law doesn’t  draw that d ist inc-
t ion, I  think another impedi-
ment is that people are afra id 
of misspending their char itable 
dol lars.  People are busy in their 
l ives.  T hey are not exper ts in 
the char itable world .  T hey read 
stor ies about char it ies that are 
wast ing money. T hey don’t  know 
how to make good decisions and 
so they make no dec isions at a l l .

hevelone: Especia l ly in situ-
at ions where you have a rea l ly 
signif icant amount of money to 
g ive,  it ’s  a weight y responsibi l -
it y.

madoff: Right .  T he Mark Zuck-
erberg stor y about the $100 
mil l ion wasted in Newark. T hat ’s 
an example where people can see 
how good intent ions can come to 
nothing when it ’s not thought-
fu l ly spent .

hevelone: For those people that 
weren’t  able to at tend your ta lk 
or are not famil iar w ith the sub -
jec t ,  can you ta lk about what the 
donor-adv ised funds [DAFs] are, 
and how that d i f fers f rom pr i-
vate t r usts?

madoff: Basica l ly a pr ivate 
foundat ion is an ent it y that 
is set up by an indiv idual or a 
smal l  number of indiv iduals. 
T he tax law makes it  subjec t to 
greater repor t ing requirements 
and oversight requirements.  So 

a pr ivate foundat ion must spend 
5% of their assets each year. 
T hey ’re prohibited from doing 
dif ferent things, they ’re subjec t 
to greater oversight ,  and they 
prov ide fewer tax benef its for 
the donors.  Donor-adv ised funds 
are basica l ly an account that is 
maintained by a publ ic char it y, 
l ike a communit y foundat ion or 

l ike a commer ica l sponsor ing 
organizat ion. T he publ ic char-
it y agrees to hold the person’s 
contr ibut ion in a separate ac-
count and to await  adv ice f rom 
that person about how the mon-
ey should be spent .  Lega l ly it ’s 
t reated the exac t same as an out-
r ight contr ibut ion to that publ ic 
char it y.  It ’s t reated the same as 
i f  you gave money to the Amer i-
can Red Cross for it  to current ly 
spend, but ,  instead, the sponsor-
ing organizat ion holds the funds 

“It  is not the 
same thing for 
money to be 
spent currently 
toward feeding 
hungry people or 
building housing 
or studying to 
create a vaccine, 
as when you 
set it  aside and 
it ’s subject 
to no payout 
requirement .”

await ing inst r uc t ions from the 
donor about spending. 

Donor-adv ised funds have grown 
t remendously in recent years. 
T hey ’ve gone from being v ir tua l-
ly unheard of to being the fastest 
growing form of char itable g iv-
ing. T his year,  of the ten largest 
char it ies,  in terms of receiv ing 
most donat ions in the year, 
f ive of them were sponsor ing 
organizat ions of donor-adv ised 
funds. T hey are rea l ly growing 
t remendously,  and they ’re tak ing 
a lot of char itable dol lars.  One 
of the reasons is that they pro -
v ide bet ter tax advantages than 
contr ibut ions to pr ivate founda-
t ions. A lso, they ’re not subjec t 
to any payout requirement .  So 
they prov ide lots of benef its to 
donors.  However,  they are not 
subjec t to any r u les about the 
t iming of when the money has to 
come out .

hevelone: T hat goes r ight into 
my nex t quest ion. In an op -ed 
you wrote back in 2011,  you said 
that Congress should require 
DAFs to contr ibute their assets 
to char itable work within seven 
years.  Do you st i l l  think that ’s a 
wor thwhi le leg islat ive init iat ive?

madoff: Yes, I  st i l l  think Con-
gress should impose a payout 
requirement ,  a lthough seeing 
what ’s happened with the grow th 
of donor-adv ised funds in recent 
years,  I  think the payout require -
ment should be longer,  maybe 
even 15 or 20 years.  T he reason 
is that I  would prefer people to 
create a donor-adv ised fund with 
a more reasonable payout per iod 
than a pr ivate foundat ion. In a 
pr ivate foundat ion, money can 
be lost to things l ike sa lar ies 
and administ rat ive expenses. 
T here are greater ef f ic iencies 
i f  you just have essent ia l ly a 
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char itable checking account . 
However,  I  think we should have 
some t ime per iod imposed on 
the d ist r ibut ion of the funds. 
Now that people are using do -
nor-adv ised-funds for larger and 
larger g i f ts–you see g i f ts even 
as much as $1 bi l l ion going into 
donor-adv ised funds–it ’s im-
por tant that you make the t ime 
per iod one that is reasonable for 
people to spend large amounts 
of money. Maybe a bi l l ion might 
be too hard to spend in 20 years, 
but why g ive a l l  the tax benef its 
then in year one i f  you’re not 
going to spend it?

hevelone: Could pr ivate foun-
dat ions a lso have some sor t of 
t imeframe in which their in-
coming contr ibut ions have to be 
spent? Would that be benef ic ia l 
as wel l?

madoff: T here have been, in the 
past ,  quest ions about whether 
pr ivate foundat ions should be 
a l lowed to ex ist  in perpetuit y. 
In 1969, the year that Congress 
imposed a l l  of these payout 
requirements on pr ivate foun-
dat ions, they a lso considered 
l imit ing pr ivate foundat ions to 
25 years because of this concern 
that we g ive lots of benef its for 
money that gets set aside,  and 
you just are growing an organi-
zat ion and you’re not commit-
t ing the money to the publ ic 
good.

hevelone: You’ve a lso men-
t ioned in some of your editor ia ls 
that DAFs are growing in size, 
but overa l l  char itable output has 
remained relat ively f lat . 

madoff: T his is a separate point 
about the grow th of donor-ad-
v ised funds. Suppor ters of do -
nor-adv ised funds say,  “Look at 
how much more money this has 
brought into char it y.” In fac t , 

g iv ing to char it y has remained 
remarkably consistent in the his-
tor y of tak ing in these numbers, 
which has been 50 years now. It 
has remained pret t y consistent 
at  2% of d isposable net income. 
What ’s happened is that more 
money has gone to DAFs, but 
more money has not been going 
to char it y.  It ’s st i l l  stay ing at 2% 
of d isposable net income.

hevelone: Do you have any tax 
adv ice to Amer ican taxpayers 
who want to g ive char itably?

madoff: T he tax adv ice,  f rom a 
prac t it ioner point of v iew, is that 
people should g ive apprec iated 
proper t y because you get double 
the tax benef its .  Somebody who 
g ives cash only gets the bene-
f it  of the income tax deduct ion. 
Someone who g ives apprec iated 
proper t y gets to save both capita l 
gains and income taxes.  We give 
a double benef it  to contr ibut ions 
of apprec iated capita l ,  and this 
is just another of the many ways 
that our tax system prov ides ex-
t ra tax benef its for the wealthy.

hevelone:  It  would be nice to 
see that reformed legislat ively!

madoff: T he reason that we 
don’t  see that reform is because 
it ’s par t of a larger g iveaway 
of capita l  gains taxes,  which is 
that ever ybody can avoid capita l 
gains taxes by dy ing and holding 
onto their capita l  assets.  T hen 
they never pay capita l  gains tax-
es.  T heir heirs get a step -up in 
basis,  so no capita l  gains taxes 
are ever paid .

A l l  of that is to say that we have 
a system that a lready d ispropor-
t ionately benef its capita l  assets 
in a way that is not idea l for 
soc iet y. 
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