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I ' I ; I RANSRACIAL ADOPTION IS A SENSmVE TOPIC. Indeed, it has 
evoked acrimonious debate. Efforts to declare race-matching 

preference policies or statutory schemes unconstitutional 

are intensifying. Some legal writers assen that such a prohibition is 

needed to avoid or minimize harm to Black youngsters in the foster 

care system. 

What drives the growing momentum 
to eliminate race considerations from all 
adoptive placement decisions? Whose in
terests would be served if consideration of 
race were completely eliminated from 
adoptive placement decision-making? Will 
the federal Multiethnic Placement Act of 
1994, intended to increase the numbers 
of children placed for adoption, result in 
any radical changes or improvements in 
the delivery of adoptive services? Do op
ponents such as the National Association 
of Black Social Workers have some astute 

awareness of what Black children need to 

become successful, contributing adults in 
American society? 

What are the probable consequences 
of trans racial adoption for a particular 
Black adoptee, for the status and integrity 
of the Black family and Black commu
nity? For American society generally? 

Finally, is there not something disin
genuous about the constant references to 
the plight of Black children in foster care? 
Most Whites who seek to adopt are look
ing for healthy infants, not older children 



with a possible range of special needs. 
And most of the growing number of 
transracial placements made today in
volve newborns or babies. 

I assert that the trans racial adoption 
debate is not really about the interests of 
Black children. Instead, it is about estab
lishing a new right or entitlement for 
certain adults (White) who wish to be
come parents. Those who claim that the 
increasing numbers of Black children en
tering and remaining in foster care are 
victimized by a same-race placement pref
erence are employing a diversionary strat
egy that obfuscates some very important 
systemic problems and barriers to meet
ing the needs of Black children, Black 
families, and the Black community. 

FROM SOCIAL WORKERS TO LAWYERS: 

A BRIEF HISTORY OF ADOPTION 

I doption once was child-focused, a 
specialized service for the child in 

need of a permanent home. Today the 
focus has shifted to adults who seek to 
parent. Once the dominant professionals 
in adoptions were social workers. Now 
lawyers are often key players who assert 
that their clients have a legal right to 
adopt. These paradigm shifts pose chal
lenges for both law and social work pro
fessionals and have important ramifica
tions. 

For nearly 150 years, adoption in the 
United States has been governed by state 
statutes. Massachusetts in 1851 was the 
first state to enact a "modern" adoption 
statute, rendering public what had been 
private by requiring judicial supervision 
and approval. 

Between 1851 and the 1950s, adop
tion evolved as both a legal process and a 
child welfare service. By 1929, all states 
had enacted some form of adoption legis
lation, which typically required (1) the 
consent of the birth parent or guardian 
(and of the child over age 12 or 14, 
depending upon the state); (2) an investi
gation (or social study) conducted by the 
placing agency to determine the suitabil
ity of the prospective home; (3) a proba
tionary trial period in the adoptive home, 
under appropriate supervision; (4) issu
ance of a final decree, withheld pending 
evidence of satisfactory adjustment of 
adoptive parent and child to one another; 

and (5) secrecy of the legal proceedings 
and provision for alteration of the child's 
birth certificate. This adoption process 
was thought to protect children against 
adoption by unsuitable persons, being 
casually removed from their natural par
ents, or being improvidently transferred 
by their parents in to the custody of others. 
The dominant professionals were social 
workers, staff of public and private li
censed child welfare agencies who had 
responsibiliry for conducting investiga
tory home studies and supervising the 
probationary trial placements. 

By the mid-1950s, intake policies, prac
tices, and procedures of many agencies 
had the effect of limiting adoption to the 
"perfect" or "near-perfect" baby - typi
cally a healthy White infant born out of 
wedlock and relinquished at birth or shortly 
thereafter by a mother reluctant to buck 
the disapproval of family and communiry 
by attempting to rear the child as a single 
parent. The rypical "perfect" prospective 
adoptive couple would be infertile, well-

n um ber of ann ual adoptions, is the drastic 
decline in the rate of voluntary relinquish
ments of infants by unmarried mothers . 
Before 1973, nine percent of all children 
born to never-married women (approxi
mately 36,000 annually) were given up 
for adoption, but from 1982 to 1988 
voluntary relinquishments dropped to two 
percent of all non-marital births, or 16,500 
annually. Most of this decline is the result 
of a significant drop in the rate of relin
quishment by White, unmarried women. 
In the mid-1990s, with few healthy White 
newborns voluntarily relinquished, the 
children available through public and 
many private agencies often are older 
youngsters with special needs or, if in
fants, born HIV-positive or drug-exposed . 
In all parts of the country, the population 
of Black children in foster care continues 
to grow at an alarming rate, but not all of 
these children are legally free for adoption 
and, in some instances, the case plan goal 
may be a reunion with the birth family. 
Many of those who are legally free are 

Adoption once was child-focused, a 

specialized service for the child in need of 

a permanent home. Today the focus has shifted 

to adults who seek to parent . ... Now lawyers are 

often key players who assert that their clients 

have a legal right to adopt. 
L 
adjusted, well-established in their com
muniry and careers, and financially stable: 
that is, solid, middle-class, and White. 
Great emphasis was placed on matching 
an infant with an adoptive family in terms 
of appearance, religion, ethnicity, etc. 

Over the years, the demand for healthy 
White infants has consistently exceeded 
the numbers available. As the shortage of 
infants increased, some infertile couples 
turned to non-traditional sources, such as 
trans racial and international adoptions, 
and even surrogacy arrangements. 

The single development most dramati
cally affecting both the size and composi
tion of the domestic pool of children 
available for adoption, and hence the total 

both older and have disabilities. There is 
no strong demand for the growing num
ber of older children with special needs; 
whether White or Black, these children 
pose extra challenges for a prospective 
parent. 

There also have been notable changes 
in how adoptions are arranged that raise 
important questions about the allocation 
of roles and responsibilities between child 
welfare and legal professionals involved 
with adoption. Today, a whole new gen
eration of private services and networks 
have emerged to help bring a relinquish
ing parent or willing surrogate together 
with prospective adopters. Often, these 
placements are deemed" open" ratherthan 

BOSTON COLLEGE LAW SCHOOL MAGAZINE 25 



"closed" because all parties know one an
other and may expect to maintain ongo
ing relationships. More likely than not, 
lawyers are the key professionals who seek 
to help an adult client achieve his or her 
goal of becoming a parent. In some parts 
of the country, such as California, persons 
calling themselves adoption consultants 
operate without any professional over
sight and are developing new strategies for 
bringing parties together, including fran
chising their services. A large percentage 
of these consulting operations are headed 
by lawyers and receive referrals from law
yers in private practice. The primary task 
of these new services is to find adoptable 
babies for childless adults, not to find 
homes for dependent, mistreated, and 
abused children, as is the continuing task 
of public agencies and private agencies 
servicing children in publicly financed 
foster care. 

The Uniform Adoption Act of the 
National Conference of Commissioners 
on Uniform State Laws finalized at the 
August 1994 annual meeting is viewed by 
some as a culminating triumph of the 
private adoption bar, which for more than 
a decade had been attempting to establish 
dominance in the adoption field to meet 
the desires of adult clients seeking to adopt 
healthy infants. Among child welfare pro
fessionals, there is almost unanimous con
cern that the Uniform Adoption Act 
focuses too extensively on the rights of 
adults to adopt children rather than on 
adoption as a service for children, deliv
ered with attention to fairness to all par
nes. 

A RIGHT TO ADOPT? 

l\9J hat does this paradigm shift in the 
.. field of adoption mean for legal 
practitioners and theorists? Some com
mentators, such as Professors Elizabeth 
Bartholet of Harvard Law School and 
David S. Rosettenstein of Quinnipiac 
College School of Law, focus on the issue 
of the questionable constitutionality of 
statutory same-race preference schemes 
and agency practices. Bur does the pro
spective adopter have a constitutional 
"right to adopt" any child, including one 
whose racial and ethnic heritage is differ
ent from the adopter? Should the tradi
tional Fourteenth Amendment guaran-
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tees - a substantive right protecting an 
individual's liberty or property interests 
and a procedural right requiring notice 
and a hearing before a protected interest 
can be taken away by the government -
accorded legal parents be extended or 
enlarged to cover an adult's desire to be
come a parent? 

For more than 70 years, the Supreme 
Court has defined "Ii berry" to incl ude the 
right "to marry, establish a home, and 
bring up children." (Meyer v. Nebraska, 
262 U.S. 390, 399 (1923)) The COLlrt has 
described the custody rights of parents to 
be "far more precious ... than property 
rights." (May v. Anderson, 345 U.S. 528, 
532 (1953)) 

Nevertheless, under the concept of 
parens patriae, parents' substantive rights 
to the custody and control of their child 

against the creation of novel fundamental 
rights, we cannot recognize a 'fundamen
tal right' to adopt a child." 

Not only was the Fifth Circuit unwill
ing to recognize adoption as a fundamen
tal right in Griffith, but the Court also 
refused to impose any new obligations on 
the state to provide post-adoption assis
tance to those who adopt children with 
special needs. 

THE RESULTS OF TRANSRACIAL 

ADOPTION 

II he consequences of the transracial 
adoptive placements of the 1960s 

have yet to be identified, but there is an 
emerging body of clinical literature that is 
beginning to recognize and address the 

Transracial adoption, as a response to 

disproportionate numbers of Black children who 

enter into foster care and remain in the system 

longer than White children, is a classic example of 

embracing and promoting a solution without 

accurately defining the problem. 
L 
may be subordinated to the state's interest 
in the child's welfare. In resolving con
flicts berween parental rights and the state's 
interest in the welfare of a child, courts 
apply a "best interests of the child" stan
dard. 

And in Griffith v. Johnston (899 F .2d 
1427, 5th Cir. 1990), Judge Edith H. 
Jones noted, " ... Although the Supreme 

Court has rendered decisions defining 
various elements offamily relationships as 
'fundamental interests,' none of the cases 
announced a 'fundamental interest' in 
adopting children." She concluded, "To 
assert that such an individualized 'funda
mental right' exists is sloganistic and 
oxymoronic, since sociery must balance 
the interests of at least three parties -
birth parents, child, adoptive parents -
when legitimizing adoptions .... Bearing 
in mind [United States Supreme Court] 
Justice [Byron] White's admonition 

additional problems and pain the indi
viduals adopted during this period have 
encountered as they move into adult
hood. It would appear that "a loving home" 
and "loving parents" may not be enough 
within a society in which diversiry and 
difference is not honored, but denigrated. 
More care, not less, needs to be given to 
assessing the appropriateness of placing a 
Black child with parents of another race. 
Much more needs to be understood about 
challenges or dilemmas encountered by a 
person who, because of physical appear
ance, is deemed by others to be Black but, 
if reared by Whites without any close or 
intimate affiliations with Blacks, is social
ized to be White. 

Interracial marriages are increasing, and 
attitudes among younger generations are 
changing. But it is one thing for an adult 
to choose to enter into an interracial or 
interreligious marriage or relationship, or 



even to elect deliberately not to identify 
with one's racial or ethnic group. Those 
are adult decisions. But is it appropriate, 
fair, and equitable to eliminate a full 
range of future choices and to create dif
ficult obstacles for a child who is a Black 
trans racial adoptee? 

This is not to deny that in some in
stances, a trans racial adoption may be an 
appropriate placement for a specific child. 
But prospective adopters of a Black child, 
if not Black, should be willing and pre
pared to provide the child with a day-to
day living experience within a community 
that allows the child to have affiliations 
and associations with other children and 
adults of African-American descent. Non
Black adoptive parents who rear a Black 
child should have the courage to live in a 
Black community or a truly diverse com
munity. To grow to productive adult
hood, the Black child will need more than 
a storybook adventure or periodic mu
seum excursions to acquire knowledge of 
and a positive feeling for his or her genetic 
inheritance, reference group affiliation, 
and social and cultural history. A success
ful transracial adoption should permit 
the adoptee as an adult to have an array of 
choices to exercise regarding the identifi
cations and affiliations he or she elects to 
pursue. This will only be possible if the 
child is reared in a supportive environ
ment and has had positive experiences 
with both Black and diverse persons and 
groups. 

IN SEARCH OF NEW SOLUTIONS 

O ransracial adoption, as a response to 
the disproportionate numbers of 

Black children who enter into foster care 
and remain in the system longer than 
White children, is a classic example of 
embracing and promotingasolution with
out accutately defining the problem. The 
traditional standards and protocols of 
adoption were meant to be exclusive, to 
screen out more applicants than were 
accepted. In the 1960s and 1970s, as 
public and private agencies began to move 
incrementally into Black adoptions, they 
often functioned without making any 
changes in staff, policies, or protocols for 
recruiting or approving applicants. Nor 
did they generally make any meaningful 
use of existing organizational resources in 

Black communities. 
There has been little aggressive move

ment to retool or fashion new, culturally 
sensitive services and strategies for meet
ing the relationship needs of the growing 
number of Black children in foster care. 
For example, state and private agencies 
could forge more partnerships with mi
nority agencies, churches, and other com
munity-based organizations. Definitions 
of family may need to be enlarged to 
accommodate the Black family kinship 
structure that recognizes both blood and 
non-blood relatives. Financial obstacles to 
grandparenting, kinship care, guardian
ship, and adoption may need to be re
moved or eased. There is a crucial need to 
find ways to provide Black children gener
ally, and those in foster care particularly, 
with the kind of rearing and nurturing 
that will enable them to participate in and 
contribute to society as productive adults. 
This is the challenge for Black families, the 
Black community, and American society 
at large. 

The transracial adoption controversy 
needs to be redefined. Although the 
Multiethnic Placement Act of 1994 is 
intended to increase the numbers of chil
dren able to be adopted, its prohibition on 
the use of race as a sole consideration in the 
placement of a child does not preclude 
consideration of race as a factor in deter
mining what might be in the "best inter
ests" of a child. This legislation does not, 
however, provide any guidance in assess
ing what weight should be given to race. 
More importantly, the mandate to "pro
vide for the diligent recruitment of poten
tial foster and adoptive families that reflect 
the ethnic and racial diversity of children 
... for whom foster and adoptive homes are 
needed" may be meaningless without the 
allocation of financial resources to under
write the hiring and training of new agency 
personnel or to develop and implement 
more effective practice protocols to iden
tify and recruit appropriate applicants. 

If a constitutional" right to adopt" were 
recognized, if consideration of race were 
totally eliminated from adoptive place
ment decision-making, but the size and 
composition of the pool of adoptable chil
dren remain unchanged, would the stage 
be set to meet the needs of Black children 
or to advance the interests of Black fami
lies and communities? The answer is a 
resounding "no." 

Race and color remain unresolved is
sues in our society - inextricably tied and 
merged with issues of power, status, and 
inequality - that make a mockety of 
American claims to be a democracy. Race 
and poverty in American society directly 
shape the foster care system. Dispropor
tionate numbers of Black children - the 
percentage of minority children in foster 
care is more than double their representa
tion in the total population of children -
enter and remain in the system for longer 
periods of time than other children be
cause of a shortage of approved Black 
foster and adoptive homes. Yet African
Americans typically adopt at a higher rate 
than European-Americans or Hispanic 
families, and the National Urban League's 
Black Pulse Survey has revealed that three 
million (or one-third) of Black house
holds were interested in adopting a Black 
child. 

Race cannot be ignored; most indi
viduals are not "color-blind." Thus, in 
determining a child's best interests, race is 
an appropriate factor to consider when 
assessing whether a prospective adopter 
has the awareness and capacity, with sen
sitivity, to prepare a non-White child to 
handle the challenges that will be encoun
tered because of a child's racial appear
ance. Advocates for trans racial adoption 
who espouse a "love conquers all" phi
losophy may represent as dangerous and 
pernicious an assault on the Black family 
and Black community as found in some 
recent Supreme Court decisions that seem 
to herald an end to the forward thrust and 
gains of the Civil Rights movement of the 
1960s . • 
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