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INTRODUCTION 

I live in Hartford, Connecticut.  My house was built in 1910, when Hartford 

could still lay claim to being “the richest city in the United States.”1 It was within 

 
* Thanks to Jon Bauer, Nicholas Blomley, Gabriel (Jack) Chin, Nestor Davidson, Valeria 

Gomez, Michele Goodwin, Alexandra Lahav, Molly Land, Leslie Levin, Jamelia Morgan, K-

Sue Park, Ezra Rosser, Peter Siegelman, Jessica Shoemaker, and Joseph William Singer for 

helpful suggestions, students in my seminars on Race and Property in U.S. History at the 

University of Connecticut and Harvard Law School for illuminating discussions, and Cara 

Moody and Abigail Bicknell for excellent research assistance. 
1 Charles H. Clark, “The Charter Oak City,” Scribner’s Monthly 13, no. 1 (November 1876); 

Skinner, Otis. “Save Twain Home, Urges Otis Skinner: Should Be Easy for Richest City Per 

Capita in This Country.” Hartford Courant, April 23, 1920 ; see also Jack Dougherty et al., On 

the Line: How Schooling, Housing, and Civil Rights Shaped Hartford and its Suburbs n.p. (2021) 

(discussing Clark’s claim and its contrast with Hartford today) 

https://ontheline.trincoll.edu/richest.html   
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walking distance of the homes of Mark Twain and Harriet Beecher Stowe; 

Wallace Stevens (who combined writing poetry with being an insurance 

executive) would soon buy a house nearby.2  A “city of parks,” Hartford had 

five major parks designed by Frederick Law Olmstead and many smaller ones, 

and was a national model for public recreation.3 Hartford’s public schools were 

the finest in the state, drawing children from the suburbs for an modest fee.4  

Today, Hartford is better known as a symbol of urban decline; enrolling 

children in schools outside one’s municipality is a crime; and suburban public 

parks have swimming pools while Hartford parks have none.  This 

transformation is linked to twentieth century shifts in property law—in real 

estate financing, zoning, and ties between residence and access to public 

goods—designed to separate people by race.  But the impact of race on property 

law is far older and deeper.  In the first centuries of colonization, efforts to 

acquire Indigenous land and enslaved people inspired innovations in recording 

and foreclosure.  In the nineteenth century, constitutional decisions elevated 

private ownership and retracted judicial review to avoid challenging 

segregation, enslavement, and dispossession.  In the wake of the Civil War, 

private law eliminated innkeeper obligations to customers and public rights to 

roam to reinscribe racial hierarchy.  Throughout U.S. history, efforts to deny 

government aid to immigrants and people of color shaped welfare law, leaving 

the U.S. with a system far less generous and effective than that in other wealthy 

nations.  In these and other ways, racial projects transformed the race neutral 

property laws we all live under today.   

This Article traces this transformation.  Many excellent works have already 

shown how rules and practices inscribed racial hierarchy in access to and 

ownership of land and wealth. Scholars have examined this process in 

banking,5finance,6 estate assessment,7 descent and inheritance,8 taxation,9 

 
2 Jeff Gordinier, For Wallace Stevens, Hartford as Muse, NY Times, Feb. 23, 2012.  
3 Hartford a City of Beautiful Parks, XII Automobile Topics Illustrated 1266 (Aug. 4, 1906); 

Robert Wheelwright, Notes: Small Parks, 9 Landscape Architecture Magazine 152, 153 (April 

1919); Elizabeth Park Conservancy, Hartford: A City of Parks (n.d.), 

https://www.elizabethparkct.org/about-the-park/hartford-a-city-of-

parks#:~:text=At%20the%20end%20of%20the,people%20resided%20in%20the%20city.  
4 Dougherty, supra.  
5 E.g., Mehrsa Baradaran, The Color of Money: Black Banks and the Racial Wealth Gap 

(2017). 
6 E.g., Keeanga-Yamahtta Taylor, Race for Profit, How Banks and the Real Estate Industry 

Undermined Black Homeownership (2019). 
7 Thomas W. Mitchell, Stephen Malpezzi, Richard K. Green, Forced Sale Risk: Class, Race, 

and the ‘Double Discount,’ 37 Fla. St. L. Rev. 589 (2010) (discussing lower valuation of land in 

eminent domain and partition).  
8 E.g., Adrienne Davis, The Private Law of Race and Sex: An Antebellum Perspective, 51 

Stan. L. Rev. 221 (1999). 
9 E.g., Dorothy A. Brown, The Whiteness of Wealth: How the Tax System Impoverishes 

https://www.elizabethparkct.org/about-the-park/hartford-a-city-of-parks#:~:text=At%20the%20end%20of%20the,people%20resided%20in%20the%20city
https://www.elizabethparkct.org/about-the-park/hartford-a-city-of-parks#:~:text=At%20the%20end%20of%20the,people%20resided%20in%20the%20city
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welfare,10 and zoning,11 and in the very right to own or rent land.12 The racist 

distribution of property is so extreme that Cheryl Harris, in a seminal 1993 

article, argued that Whiteness is itself a form of property.13   

This Article relies on this work, but does something different.  Its 

contribution is to show how race fundamentally transformed the way property 

is acquired, regulated, and distributed regardless of race.14  This transformation 

began in the colonial era, when the logic of Indian land annexation and a slave-

based economy shaped the recording, security, and commodification of 

property; continued in the antebellum era, when these same processes elevated 

property and contracts regarding property over other rights; and gained new 

tactics after the end of slavery through the early twentieth century, when the 

pursuit of racial hierarchy expanded private owners’ rights to exclude and tied 

 
Black Americans--and How We Can Fix It (2021). 

10 E.g. Cybelle Fox, Three Worlds of Relief: Race, Immigration, and the American Welfare 

State from the Progressive Era to the New Deal (2011) (discussing how welfare was distributed 

differently to Whites, Blacks, and Latinos). 
11 E.g., Richard Rothstein, The Color of Law: A Forgotten History of How Our Government 

Segregated America (2017); Robin A. Lenhardt, Race, Law, and Family in an American City: 
The Untold Story of Moore v. City of East Cleveland (forthcoming). 

12 Rose Villazor-Cruz, Rediscovering Oyama v. California: At The Intersection Of Property, 

Race, And Citizenship: 87 Wash. U. L. Rev. 979 (2010) (discussing limitations on non-white 

immigrants owning and renting land); Robert A. Williams Jr., The Algebra of Federal Indian 

Law: The Hard Trial of Decolonizing and Americanizing The White Man's Indian 

Jurisprudence, 1986 Wis. L. Rev. 219, 256 (“As infidels, heathens, and savages, [tribal nations] 

were not allowed to possess the prerogatives belonging to absolute, sovereign, and independent 

nations”). 
13 Cheryl Harris, Whiteness as Property, 106 Harv. L. Rev. 1709 (1993). 
14 This argument is related to scholarship beginning with Trinidadian historian and politician 

Eric Williams positing links between slavery and the origins of capitalism, see Eric Williams, 
Capitalism and Slavery (1944), and extending to a new wave of work gaining attention today, 

e.g., Edward E. Baptist, The Half Has Never Been Told: Slavery and the Making of American 

Capitalism (2014) (arguing that the slave economy shaped American capitalism); Harvey R. 

Neptune, Throwin' Scholarly Shade: Eric Williams in the New Histories of Capitalism and 

Slavery, 39 Journal of the Early Republic 299 (2019) (discussing this scholarship), but differs in 

its focus on law rather than economics.  It shares arguments with Brenna Bhandar’s Colonial 

Lives of Property: Law, Land, and Racial Regimes of Ownership (2018), although Bhandar does 

not focus on the United States, or the broader impact of specific legal doctrines, focusing instead 

on how concepts of law and property developed to dispossess colonized peoples.  Important 

forthcoming work by K-Sue Park examines the impact of colonization and slavery on property 

law, but works more to bring laws and ideology of colonization and slavery into the standard 

property curriculum than to show the ways particular non-racial laws reflect that racial history.  
K-Sue Park The History Wars and Property Law: Conquest and Slavery as Foundational to the 

Field at 59, forthcoming Yale L. J. 2022 (advocating for “undoing the erasure of conquest and 

slavery from the canon” which “alters our understanding of the principles for which various 

topics stand”).   While other works have shown that racial projects influenced individual legal 

doctrines (and I discuss these below) no one has synthesized these to show the pervasive 

transformation of our current property regime.  
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occupation of physical space to status.15  The influence of race on property is 

even more insidious in the modern era.  As twentieth century courts and 

legislatures incrementally outlawed de jure discrimination, a new regime took 

its place.  This hidden Jim Crow transformed the physical landscape, public 

services like schools, recreation, transportation, and welfare, and helped create 

the inequalities that plague the United States today.16 

This Article also differs from other work by arguing that these flaws are 

inconsistent with property itself.17  Property, like race, is a social creation,18 an 

agreement by society to enforce owners’ rights to condition others in their use 

of property.19 Thus, as Morris Cohen wrote, “dominion over things is also 

imperium over our fellow human beings.”20  Foundational philosophers of 

modern democracy supported this seemingly illiberal dominion to achieve 

equality, autonomy, and plenty.  Jeremy Bentham, for example, insisted that the 

goals of any property system are “subsistence, abundance, security, and 

equality.”21 Although security took priority, this was because—when properly 

limited—it was the surest way to achieve the other goals.22 Relatively equal 

distribution, Bentham argued, would increase both abundance and utility, both 

because of diminishing marginal utility of wealth,23 and because both opulence 

and poverty deadened industry and innovation.24  Adam Smith agreed, declaring 

that “a small proprietor . . . is generally of all improvers the most industrious, 

the most intelligent, and the most successful.”25  Both vast wealth and oppressive 

 
15 Infra Part III.A-C. 
16 Infra Part III.D. 
17 See, e.g., Sherally Munshi, Dispossession: An American Property Law Tradition 

(forthcoming Georgetown Law Journal 2022) (arguing that “[r]acialized dispossession describes 

what has long been the normative object of American Property law”); see also Park, supra, at 4 

(suggesting that understanding the impact of colonization and slavery reveals a new 

“understanding of dynamics of the property system as a whole”). Some, but not all, work.  An 
important thread of current property scholarship seeks to recover the progressive norms inherent 

in property itself.  See, e.g., Hanoch Dagan, A Liberal Theory of Property (2020) (examining 

and arguing for recovery of the liberal pillars of property law); Gregory S. Alexander, Eduardo 

M. Peñalver, Joseph William Singer & Laura S. Underkuffler, A Statement of Progressive 

Property, 94 Cornell L. Rev. 743 (2009) (discussing values promoted by property); Anna di 

Robilant, Progressive Property Law, Conn. L. Rev. 933, 962 (2017) (discussing history of 

populist property movements as a model for shifting “the focus of property law back to the need 

to expand access). 
18 See, e.g., Jeremy Bentham, Theory of Legislation 111 (Etienne Dumont ed., R. Hildreth 

Trans. 1864) (“[T]here is no such thing as natural property, and it is entirely the work of law.”). 
19 Morris Cohen, Property and Sovereignty, 13 Cornell L. Rev. 8, 12 (1927). 
20 Id. at 13.  
21 Bentham, supra.  
22 Id. at 101, 120-23 (arguing that security led to abundance and equality). 
23 Id. at 103-04. 
24 Id. at 123. 
25 Adam Smith, I An Inquiry into the Nature and Causes of the Wealth of Nations 370 (J. 

Dent & Sons 1914). 
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poverty, he argued, undermined the incentive and capacity that made property 

an engine for national wealth.26  John Locke, meanwhile, emphasized individual 

interests in property to oppose the hereditary rights of kings, but noted that labor 

only created private property “at least where there is enough, and as good, left 

in common for others.”27 

The liberatory and egalitarian potential of property was even more important 

for the founders of the United States.  America was a “land of liberty” 

significantly because one could acquire and use land freed from England’s 

historic, status-based property laws.28 Protection for and alienability of property 

were crucial, but so was preventing undue concentration of wealth.29  

Revolutionary philosopher Thomas Paine advocated for distribution to funds 

financed by an estate tax to compensate the “natural inheritance” lost through 

“the introduction of a system of landed property.”30 Committed Republican 

Thomas Jefferson insisted that “legislators cannot invent too many devices for 

subdividing property” and that “[w]henever there is in any country, uncultivated 

lands and unemployed poor, it is clear that the laws of property have been so far 

extended as to violate natural right.”31 John Adams, who the Heritage 

Foundation declared “America’s original conservative,”32 insisted that because 

“the balance of property in society always follows the balance of property in 

land,” the “only possible way” to preserve “equal liberty and public virtue” was 

to ensure division and distribution of small parcels of land.33  Even James 

Madison, a vehement opponent of laws undermining property, saw the “various 

and unequal distribution of property” as a threat to democracy,34 and counted 

Americans’ widespread access to property “among the happiest contrasts in their 

situation to that of the old world.”35  Emphasis on the wide distribution and equal 

 
26 Id. at 343-45. 
27 John Locke, Two Treatises on Government Ch.5, § 27 (1690) 
28 See, e.g., Claire Priest, Creating an American Property Law: Alienability and Its Limits 

in American History, 120 Harv. L. Rev. 385, 398-400 (2006) (discussing laws keeping land and 

status within families in England);.Eric Freyfogle, Right to Roam (“When early Americans 

talked about their nation as a land of liberty,” they illustrated the point with the right with the 

right of citizens to “hunt on open lands everywhere” while England one needed land and wealth 
to hunt).  

29 Gregory S. Alexander, Commodity and Propriety: Competing Visions of Property in 

American Legal Thought 35-37 (1997) (discussing the tension).  
30 Thomas Paine, Agrarian Justice, in Thomas Paine Reader 471, 478 (Michael Foot & 

Isaac Kramnick eds. 1987).  
31 Thomas Jefferson to James Madison, 28 Oct. 1785, Papers of Thomas Jefferson 8:681-

82.  
32 Richard Samuelson, John Adams: America’s Original Conservative (April 20, 2020), 

https://www.heritage.org/american-founders/report/john-adams-americas-original-conservative 
33 Alexander at 37.  
34 Federalist 10, The Federalist Papers by Alexander Hamilton, James Madison, and John 

Jay 44 (Garry Wills ed. 1982). 
35 James Madison, Note to His Speech on the Right of Suffrage (1821), 5 Documentary 

https://www.heritage.org/american-founders/report/john-adams-americas-original-conservative
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access to wealth remains a key part of the American self-image as a “land of 

opportunity.”36  

Yet the United States today has the most wealth inequality and the least 

income mobility of almost any wealthy nation.37  Our households have among 

the highest rates of indebtedness in the world,38 and our social safety net is 

radically less generous than those of other western democracies.39 Our schools 

are worse,40 our commutes are longer,41 even our public recreation is less 

public.42  We are a country founded—in part—to achieve wider access to 

property, yet property here is less accessible than almost anywhere else.  

Racial transformations of property are part of the reason why.  Time and 

again desires to dispossess, exclude, or dominate racialized groups altered the 

way that property is transferred, regulated, and distributed.  These 

transformations created a system that facilitates easy dispossession and 

consolidation; disfavors redistribution, provision of public goods, and 

protections from market forces; and limits government authority to regulate 

property in the common interest.  While these changes have the most devasting 

impacts on people of color and lower-income people of all races, almost 

everyone suffers from the results.  They contribute to the “daily anxiety about 

 
History of the Constitution of the United States of America 1786-1870 at 443 (1893). 

36 See Joseph E. Stieglitz, Equal Opportunity, Our National Myth, NY Times, Feb. 16, 2013.  
37 Miles Corak, Income Inequality, Equality of Opportunity, and Intergenerational Mobility, 

27 J. Economic Perspectives 82 (2013) ((showing the United States with the most income 

inequality and almost the least income mobility among the United Kingdom, Italy, France, 

Japan, Australia, New Zealand, Canada, Germany, Norway, Denmark, Finland, Sweden, and 

Canada). 
38 Carlotta Balestra & Richard Tonkin, Inequalities in household wealth across OECD 

countries: Evidence from the OECD Wealth Distribution Database, Organisation for Economic 

Co-operation and Development Working Paper 88, at 40, Table 4.1 (June 20, 2018) (showing 
US with second highest rate of indebted households among 28 OECD countries, and one of the 

highest rates of households with debt exceeding 75% of their assets). 
39 Alberto Alesina & Edward L. Glaeser, Why Are Welfare States in the US and Europe So 

Different?, 2 2006/2 Horizons Stratégiques 51, https://www.cairn.info/revue-horizons-

strategiques-2006-2-page-51.htm; Michael Ettlinger, Jordan Hensley & Julia Vieira, 

Government Spending Across the World: How the United States Compares, National Issue Brief 

#144, Carsey School of Public Policy 5 (2019) (finding U.S. spending on social protection ranks 

last of fourteen high-income countries).  Interestingly, many of the other countries with 

comparably high household debt, like Norway, Denmark, and the Netherlands, Balestra & 

Tonkin, supra, at 40, have among the most generous welfare systems. 
40 Jill Barshay, What 2018 PISA International Rankings Tell Us about U.S. Schools, 

Hecherling Report, Dec. 16, 2019, https://hechingerreport.org/what-2018-pisa-international-
rankings-tell-us-about-u-s-schools/  

41 Compare Christopher Ingraham, Nine days on the road.  Average Commute Time Reach 

a New Record Last Year, Washington Post, Oct. 7, 2019 (noting new record of 27 minutes each 

way in 2018) and Majority commuted last than 30 minutes in 2019, Eurostat, October 21, 2020 

(noting working people in the EU had an average commuting time of 25 minutes per day). 
42 Id. 

https://www.cairn.info/revue-horizons-strategiques-2006-2-page-51.htm
https://www.cairn.info/revue-horizons-strategiques-2006-2-page-51.htm
https://hechingerreport.org/what-2018-pisa-international-rankings-tell-us-about-u-s-schools/
https://hechingerreport.org/what-2018-pisa-international-rankings-tell-us-about-u-s-schools/
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just trying to stay ahead in America” of the White middle class;43 the reversal of 

upward mobility that was America’s claim to fame; and the affordable housing 

crisis plaguing families and economies. 

In studying racial transformations of general property laws, this article 

leaves out much in the study of race and property.  Laws that only apply to a 

racialized group (like the radical weakening of the Fifth Amendment protections 

for tribal property,44 or the many state laws barring Asian immigrants from 

owning property until the mid-twentieth century45) are only mentioned to the 

extent they shape general property doctrine.  Similarly, this Article does not 

catalogue the vast array of extralegal deprivations of property, like the White 

violence that destroyed the Odawe and Ojibwe village of Burt Lake, Michigan,46 

the Chinatown of Tacoma, Washington,47 and the Black Greenwood 

neighborhood of Tulsa, Oklahoma,48 or the widespread but silent modern 

discrimination against Black and Latino renters.49  At the same time, this Article 

encompasses a wide variety of laws affecting property, from the details of how 

property sales are recorded to the laws that define what services come with 

residence to those dictating government transfers of wealth to those in need.  It 

also defines racial transformations relatively broadly, including all legal changes 

designed in part to increase or preserve white wealth by dispossessing, 

controlling, or excluding racialized groups, whether or not race was their sole 

motivation.  

Part I examines transformations of the colonial and antebellum era, designed 

to protect a national economy driven by debt to distant financiers and built on 

acquiring Indian land and working it with enslaved labor.  Part II considers the 

period from the Civil War to the early twentieth century, which altered the 

understanding of private place and public power to reinscribe racial hierarchy, 

cabin the potential radicalism of the Reconstruction amendments, and expand 

federal territorial authority. Part III turns to the twentieth century, which 

transformed homeownership, privatized public goods, and constricted public 

 
43 Sheryll Cashin, The Failures of Integration: How Race and Class are Undermining the 

American Dream xvii-xviii (2005).  
44 E.g., Tee-Hit-Ton v. United States, 348 U.S. 272 (1955) (holding fifth amendment did 

not property tribal property from U.S. acquisition unless the U.S. first acknowledged the 

property right).  
45 Oyama v. California, 332 U.S. 633 (1948) (holding such laws were unconstitutional to 

the extent that they prevented a minor American citizen from holding property).  
46 Wenona T. Singel & Matthew L.M. Fletcher, Power, Authority, and Tribal Property, 41 

Tulsa L. Rev. 21, 27-28 (2005) 
47 Beth Lew-Williams, The Chinese Must Go: Violence, Exclusion, and the Making of the 

Chinese in America 1 (2018). 
48 Alfred L. Brophy, Reconstructing the Dreamland: The Tulsa Riot of 1921: Race, 

Reparations, and Reconciliation (2003). 
49 Jerusalem Demsas, Black and Hispanic renters experience discrimination in almost every 

major American city, Vox, Dec. 7, 2021. 
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obligations in reaction to geographic movement of people of color and debates 

over race relations.   

The conclusion uses this history to argue for the restoration of the liberatory 

and egalitarian potential of property in the United States.  Today, both 

policymakers and courts invoke property rights to attack efforts to correct 

inequality and domination.   The history recounted here, however, shows that 

inequality and segmentation were the purpose of many of property rules that 

undergird our modern system.  What is more, these rules undermine property 

itself, by undermining the security, accessibility, and abundance that justify 

property in the first place. 

 

I.  COLONIAL AND ANTEBELLUM TRANSFORMATION: FINANCING 

DISPOSSESSION, ELEVATING OWNERSHIP, UNDERMINING DISTRIBUTION 

Racial relationships began shaping property doctrine in America before there 

was a United States.   From the beginning, the colonial project rested on claiming 

land owned by indigenous peoples and securing unfree, and increasingly Black, 

labor to work it.  Dependent on far-off financing, this project could not be 

derailed by Black or Indian humanity or on-the-ground justice, but required 

translating property into abstractions the funders could understand and rely 

upon.  In the colonial period, these demands created two lasting innovations in 

property law: widespread land recording and easy foreclosure for debts.  

After the American Revolution, expanded indigenous dispossession and 

enslaved cultivation became nation-building projects.  Funding this expansion 

nationalized as well, as Northeastern financiers increasingly took the place of 

English ones.  The Supreme Court transformed constitutional and common-law 

in response, elevating property and contract rights to immunize speculation in 

land from claims of corruption, state power, and even human rights. At the same 

time, hyper-local systems of poor relief contributed to the othering and exclusion 

that continues to plague U.S. welfare law.  

A.  Colonial Innovations 

The American economy was, from the first, a global capitalist project, in 

which the value of tribal lands, enslaved human beings, and the goods they 

produced were translated into equivalent units of value for lenders overseas or 

in far-off colonies.50  This translation led directly to two colonial innovations in 

property law: title recording and easy foreclosure.   

Public registration of deeds was a colonial innovation designed to facilitate 

annexation Native land and finance acquisition of slaves.  Despite the fame of 

the Eleventh Century Domesday book—created to allow another conqueror to 

consolidate authority over land—England did not institute widespread land 

 
50 See also Bandar, supra; Claire Priest, Credit Nation: Property Laws & Institutions in Early 

America (2021).  
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recording until the early twentieth century.51  Lack of recording may have been 

more workable there as land given relatively few transfers of land.52  But the 

New World was all about land transfers, and all land rights originated with 

Indians.  Fraudulent and duplicative claims of transfers from Indians were 

widespread, and tribal backlash could threaten the new communities.   

In March 1634, in its first elected legislative session, the Massachusetts 

General Court ordered that “noe person whatsoever shall buy any land of any 

Indian without leave from the Court.”53 The next month the Court enforced the 

rule by ordering all towns to keep a record of all land transfers, providing the 

transcripts to the court.54  In the words of one early collection of deeds, “From 

these small beginnings has come our modern system of registration.  It was not 

copied from the laws of the mother country as such a system was unknown in 

England, but was originated to meet a new need.”55   

The Virginia colony followed suit in 1642.56  The Virginia law did not 

mention Indian land sales, instead emphasizing the need to prevent debtors from 

selling their land without the knowledge of creditors.57  Over the next century, 

each American colony instituted a public registry of title.58 By creating a public 

record of property transactions, these registries encouraged loans secured by 

land and slaves, oiling the debt system that was “slavery’s invisible engine”59 

Prioritizing the recorded deed over other evidence of land sales also 

facilitated indigenous possession.  Indigenous people had many ways of 

recording their transactions with the newcomers, including maps, bark carvings, 

wampum belts, and oral memory so accurate it astounded their English 

partners.60  But by claiming that only written deeds recorded in their courts 

governed, colonists could control and manipulate the record.61  In 1736, for 

example, in the midst of protracted litigation over land with the Mohegan Tribe, 

Connecticut “recorded” for the first time a 1640 deed in which the Mohegan 

 
51 Jean Howell, 371-76 (1999) (describing failure of efforts to establish registries of deeds 

outside Yorkshire and Middlesex until the Land Reform Act of 1925).  
52 English proponents, however, had long complained of fraud and uncertainty in land 

transfers and mortgages.  Id. at 371-372.   
53Records of the Governor and Company of the Massachusetts Bay of New England Vol.I: 

1629-1641 at 112 (Nathaniel Shurtleff ed. 1853).   
54 Id. at 116, Harry Andrew Wright, Indian Deeds of Hampden County 2 (1905).  
55 Wright, supra, at 2.    
56 Against Fraudulent Deeds, Hening, supra, at 417-418. 
57 Id.  
58 Priest, Credit Nation, at 45.  
59 Id. at 45, 43 (quoting Bonnie Martin’s findings that enslaved human beings were used as 

collateral for two-thirds of the dollars loaned).  
60 Lisa Tanya Brooks, The Common Pot: The Recovery of Native Space in the Northeast 

xxli-xxliv; 8-13 (2008); Colin G. Calloway, Pen and Ink Witchcraft: Treaties and Treaty Making 

in American Indian History 35-36 (2013).  
61 See Brooks at 79, 237; Calloway at 36-37. 
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sachem Uncas apparently granted the colony all of his lands.62 Despite the 

timing and other inconsistencies in the deed, the Royal Privy Council ruled for 

Connecticut.63 These and similar manipulations of the record to secure English 

claims cast new light on praise, like that of Zephaniah Swift in his 1795 Treatise 

on Connecticut law, that registries of deeds “shew to every person that is pleased 

to enquire, in whom is vested legal title to the lands, and that he can purchase 

with safety.”64   

Indigenous dispossession and human bondage also drove legal innovations 

that made property more vulnerable to creditors.65  In England, creditors could 

not seize land to pay unsecured debt, and expensive and complicated judicial 

requirements made it hard to seize even for mortgage default.66  But in the 1600s, 

Professor K-Sue Park has shown, New England colonies permitted creditors to 

seize of indigenous land to recover on their unsecured monetary debts.67  

Colonists would transfer Native peoples goods on credit, and then quickly seize 

vast swaths of their land as payment.68  By the end of the century, foreclosure as 

a remedy for unsecured monetary debts was firmly in place.69   

While Professor Park’s focus is on 1600s New England, Professor Claire 

Priest focuses on the slave-based economies of the South and West Indies.  

These colonies retained English protections for land and debtors for a longer 

time, Priest argues, because plantation-owners could borrow by promising the 

profits from their cash crops.70  But pressure from English creditors that financed 

colonial expansion eroded these protections.71  First, Negro slaves were declared 

“chattel,” meaning they had the same status as personal property and could be 

seized as payment for debts.72  Then, because slaves were not valuable enough 

without the land to go with them, the Crown mandated seizure of land as well, 

and colonial governments quickly followed suit.73   

The plantation system doomed another protection against foreclosure, the 

 
62 See Amy Den Ouden, Beyond Conquest: Native Peoples and the Struggle for History in 

New England 109 (2005). 
63 Craig Yirush, Claiming the New World: Empire, Law, and Indigenous Rights in the 

Mohegan Case, 1704-1773, 29 Law & Hist. Rev. 333, 365 (2011). 
64 Priest, Credit Nation at 47 (quoting Swift).  
65 See K-Sue Park, Money, Mortgages, and the Conquest of America, 41 Law & Soc. Inquiry 

1006 (2016); Claire Priest, The End of Entail: Information, Institutions, Slavery in the American 

Revolutionary Period, 33 Law & Hist. Rev. 277 (2015) (hereinafter Priest, End of Entail). 
66 Park at 1010-1012. 
67 Id. at 1012-13.  
68 Id. at 1024-28. 
69 Id. at 1012 (setting forth laws). 
70 Claire Priest, Creating an American Property Law: Alienability and Its Limits in 

American History, 120 Harv. L. Rev. 385, 417-418 (2006) 
71Id. at 389 (discussing pressure to permit creditors to seize land). 
72 Priest, End of Entail at 300-301. 
73 Id.  
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English entail.  Although Thomas Jefferson trumpeted the end of the entail in 

Virginia as the triumph of republicanism over feudalism, Professor Priest reveals 

that it instead served the needs of plantation holders in a slave economy.74  By 

entailing land to the next generation, landowners could prevent creditors from 

seizing it.75  As chattel property, however, enslaved people could not be entailed.  

Because plantations had little value without slaves to work it, the entail lost its 

value to the wealthy.  Small and subsistence farmers, however, could use the 

entail to prevent foreclosure.76 By ending the entail, therefore, Southern colonies 

facilitated the land consolidation the plantation system encouraged.77   

As the end of the entail suggests, property innovations that facilitated 

acquiring indigenous land and Black slaves soon impacted White colonists as 

well.  By the time America declared its independence, historian Bruce Mann 

writes, “[d]ebt was an inescapable fact of life,” in a moral system that 

“presupposed the dependence of debtors and the omnipotence and inherent 

justness of creditors.”78 Although “debt and insolvency were the antithesis of 

republican independence . . . they pervaded all reaches of American society.”79 

The primacy of registries of deeds, meanwhile, might create security for 

creditors and purchasers, but it also might dispossess white owners through what 

indigenous people decried as “pen-and-ink witchcraft,”80 written words that did 

not represent the agreement of the parties.  

B.  Antebellum Embrace: Elevating Ownership; Undermining Distribution 

Independence freed American property law from royal pressure, but pressure 

to build a national economy took its place.  Speculation in land still claimed by 

indigenous peoples was central to that economy, with George Washington, Ben 

Franklin, Thomas Paine, James Wilson, and many others invested in the 

business. Slavery, of course, was central as well, driving farming in the south 

and manufacture, finance, and export in the north. Section One discusses how 

the Supreme Court distorted state power, constitutional authority, and even 

judicial review to protect these national economic engines in ways that continue 

to shape the law.  Even as the economy nationalized, distribution to those in need 

remained distinctly local, based on legal residence in a district.  Section Two 

discusses how this local distribution tied need to otherness—particularly 

immigrant status and racial difference—in ways reflected in the modern welfare 

 
74 Id. at 279-80. 
75 Id. at 280. 
76 Id. at 307-308, 311, 313-14 (discussing factors encouraging land consolidation). 
77 Priest at 313-14. Notably Northern colonies, less enmeshed in plantation slavery, did not 

abolish the entail. Id. at 303-04. 
78Bruce H. Mann, Republic of Debtors: Bankruptcy in the Age of American Independence 

3 (2009). 
79 Id. at 5.  
80 Calloway at 36. 
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system.  

 

1. Elevating Ownership 

The Supreme Court first struck down a state law on constitutional grounds 

to protect the interests of land speculators in Fletcher v. Peck.  The case involved 

the 1795 Yazoo Purchase, thirty-five million acres Georgia sold in what later 

became parts of Mississippi and Alabama.81  Advertisers promoted the land as 

an “immense opening for the African trade,” arguing that “supposing each 

person only to purchase one negro,” and grow indigo, tobacco, or sugar with his 

labor, “the next year he can buy two, and so be increasing on.”82  The land was 

still owned by tribal nations, so private claims to the land violated federal law 

and could threaten the fledgling nation with tribal warfare.83  Georgia’s own 

claims to the land were fleeting—the state’s western border when it sold the land 

stretched to the Mississippi River, but all the other landed states had already 

ceded their lands west of the Appalachians, and everyone knew Georgia would 

soon do so.84 To accomplish this legally dubious purchase, the Georgia-

Mississippi Land Company bribed the Georgia legislature with “satchels of 

money.”85  Georgians voted corrupt legislators out of office, and the 

reconfigured legislature voided the illegal grant the following year.86  But the 

land titles had already been sold to the Boston-based New England-Mississippi 

Land Company, which sold stocks in the speculative investment throughout the 

Northeast.87   

When Congress failed to resolve the dispute, the investors concocted a 

feigned case and brought their claims to the Supreme Court.  Today, Chief 

Justice Marshall would have recused himself from the dispute: his father-in-law 

and brother were among the major speculators in the Yazoo purchase.88  

Nevertheless, Marshall authored the unanimous opinion holding that Georgia’s 

reversal of the grant violated the Contracts Clause.89 

Fletcher opinion placed corrupt property deals under constitutional 

 
81 Baptist, supra, at 20.  
82 Id.   
83 See Fletcher v. Peck, 10 U.S. 87, 141-43 (1810) (noting that land was still subject to 

Indian title); Maggie Blackhawk, Federal Indian Law as Public Law Paradigm, 132 Harv. L. 

Rev. 1787, 1817 (2019) (noting importance of Indian affairs in dispute).  
84 Baptist, supra, at 19.  
85 Baptist at 20.  
86 Id. at 21.  
87 Id.  
88 See R. Kent Newmyer, John Marshall and the Heroic Age of the Supreme Court 306 

(2007); see also id. at 300 (discussing similar conflicts in Huidethop’s Lessee, which upheld the 

rights of speculators over settlers).  
89 Because the Takings Clause did not apply to state governments at the time, the Court 

relied on the Contracts clause to resolve property rights issues in the antebellum era.  Id. at 324. 
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protection. Although the corruption involved in the Yazoo sale was well-

known,90 the Court invalidated the Georgia legislation for the sake of the 

“innocent” purchasers—those who had invested in the stock of this wild 

speculation.91  Marshall refused to even interrogate the legislative corruption, 

suggesting that potentially “impure motives” by the legislature should not 

influence judicial review.92   The decision was hugely influential, cementing a 

vision of property and contract over other legal principles, and unleashing the 

power of large land speculators to dominate land policy in early America.93  The 

relative immunity of legislative motive from judicial inquiry remains today, and 

has proved an important shield for racist legislation like that in Palmer v. 

Thompson94 and Village of Arlington Heights v. Davis.95   

The Chief Justice cemented the protection of property over other rights in 

two cases more clearly about slavery and Indian land: Johnson v. M’Intosh96 and 

The Antelope.97  Johnson was a dispute between white land claimants over their 

rights to purchase land from tribal nations.98  The plaintiffs, Johnson and 

Graham, were beneficiaries of land speculators who had purchased huge tracts 

of land from tribal nations with slim claims to it in 1773 and 1775.99  The 

defendant, M’Intosh, had received his land grant from the United States, after it 

acquired millions of acres in the same area in even more abusive 1803 treaty.100  

As in Fletcher v. Peck, the speculators had lobbied every possible forum to 

secure their interests, and failed.101  As in Fletcher, the case appears to have been 

a feigned dispute, as the parties’ lands did not overlap.102  The private purchases 

also clearly violated the British Royal Proclamation of 1763 when they were 

made, and federal and state law after.103  But rather than relying on the clear 

statutory law, the Chief Justice issued a lengthy opinion that at once critiqued 

the violation of tribal property rights and upheld it in the name of a fictional 

 
90 Newmyer, Marshall at 307 (noting that shortly after the sale it was discovered that all but 

one of the legislators voting for it had been bribed). 
91 10 U.S. 87, 132-33. 
92 Id. at 130. 
93 See also Newmyer, Marshall, at 306 (calling Fletcher a “formidable obstacle to state 

interference with private property”). 
94 Palmer v. Thompson, 403 U.S. 217, 224 (1971).  
95 Village of Arlington Heights v. Metropolitan Housing District, 429 U.S. 252, 268 n.18 

(1977).    
96 Johnson v. M’Intosh, 21 U.S. 543 (1823) 
97 The Antelope, 23 U.S. 66 (1825).  
98 Johnson, 21 U.S. at 560-561 (describing history of claims).  
99 Eric Kades, Law and History in the Great Case of Johnson v. M’Intosh, 19 Law & Hist. 

Rev. 67, 82-85 (2001).  
100 Id.  
101 Kades at 77. 
102 Kades at 99.  
103 Id. at 85-89. 
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international consensus.104   

Johnson held that European nations had agreed that “discovery gave an 

exclusive right to extinguish the Indian title of occupancy, either by purchase or 

by conquest; and gave also a right to such a degree of sovereignty, as the 

circumstances of the people would allow them to exercise.”105 Marshall 

recognized this doctrine was inconsistent with international justice: “Humanity,” 

had established a “general rule, that the conquered shall not be wantonly 

oppressed, and that their condition shall remain as eligible as is compatible with 

the objects of the conquest.”106  But Marshall fabricated an image of Indians as 

“fierce savages” whose subsistence was “drawn chiefly from the forest” rather 

than farming as an excuse for departing from humanity’s rule for them.107 More 

important, he wrote, “the right of society, to prescribe those rules by which 

property may be acquired and preserved is not, and cannot be drawn into 

question.”108 Therefore, “[h]owever this restriction may be opposed to natural 

right, and to the usages of civilized nations, yet, if it be indispensable to that 

system under which the country has been settled, and be adapted to the actual 

condition of the two people, it may, perhaps, be supported by reason, and 

certainly cannot be rejected by Courts of justice.”109  In other words, the national 

need to keep taking Indian land justified violating the laws of humanity to do it. 

Although scholars have extensively examined Johnson’s impact on tribal 

nations,110 they have not focused on its broader lesson: where governmental 

rules for property diverge from moral rules, the government rules would prevail.  

The Chief Justice reinforced this principle two years later in The Antelope,111 

the first case directly confronting the legal grounding for slavery.  The Antelope 

was a privateer ship captured off the Florida coast by the U.S. Revenue Cutter 

Service.112  When captured, it held Africans seized from slave trading ships from 

the United States, Spain, and Portugal.113  The Vice Consuls of Spain and 

Portugal claimed the kidnapped Africans as property of their nationals.114  

United States Attorney General William Wirt, along with Francis Scott Key, 

 
104 Johnson v. M’Intosh, 21 U.S. 543 (1823) 
105 Id. at 587.  
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108 Id. at 572.  
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Jurisprudence, 1986 Wisc. L. Rev. 219, 256. 
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argued that because the United States had outlawed the international slave trade 

in 1808, and the trade itself violated international law, all of the Africans must 

be released.115  An 1822 Circuit Court decision by Justice Story, the scholar of 

the Court, had adopted this argument, finding that although many nations had 

permitted the African slave trade and some still did, “no practice whatsoever can 

obliterate the fundamental distinction between right and wrong, and that every 

nation is at liberty to apply to another the correct principle, whenever both 

nations by their public acts recede from such practice.”116 But in The Antelope, 

Chief Justice Marshall rejected the reasoning of his protégé.    

The Court called the case one “in which the sacred rights of liberty and of 

property come in conflict with each other,” and declared “that [slavery] is 

contrary to the law of nature will scarcely be denied.”117 But the “Christian and 

civilized nations of world” had long engaged in the trade, which “claimed all the 

sanction which could be derived from long usage, and general acquiescence.”118 

The slave trade might violate justice, “the state of things which is thus produced 

by general consent, cannot be pronounced unlawful.”119  Therefore only the 

Africans originally taken from the American vessel should be released, and 

those from the Spanish and Portuguese vessels returned to those who could 

prove their ownership.120    

Justice Story was a firm and consistent opponent of slavery, but he too 

transformed property law to protect it.  Story believed slavery was immoral, but 

he thought it should and would die a peaceable and gradual death.121 He also 

fervently opposed abolitionism, believing it threatened the union and the 

Constitution.122  In 1842, this belief led him to three decisions that undermined 

efforts to insert democracy and justice into the property system.  

First, Prigg v. Pennsylvania held unconstitutional a Pennsylvania statute 

designed to prevent kidnapping of free Blacks to transport them into slavery.123 

Edmund Prigg had seized Margaret Morgan and her  from Pennsylvania and 

brought them to Maryland, alleging that Margaret was a runaway.124 Although 
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Margaret and her children had strong claims to freedom,125 the Court ruled that 

any state law process interfering with seizure of people alleged to be slaves was 

unconstitutional under the Fugitive Slave Clause.126 The “security of this species 

of property in all the slave-holding states,” he wrote, was “so fundamental” that 

without the Clause “the Union could not have been formed.”127  Preserving 

property in slaves and unity with the states that embraced it, in other words, was 

more important than either the freedom of free Blacks from arbitrary seizure or 

the right of free states to protect them.  

Riding circuit in Rhode Island that year, Justice Story further limited popular 

will to protect existing property relations.  The “Dorr Rebellion” was a 

movement to amend Rhode Island’s Constitution to eliminate property 

qualifications for the vote.128 Although the dispute might seem far from the 

slavery question, Story understood (and despised) it through that lens.  For him, 

the  rebels were “indistinguishable from abolitionists . . . who presumed to claim 

sovereignty in the name of the revolution.”129 When the rebels sued in federal 

court alleging that Rhode Island had committed trespass by invading and 

damaging a reformer’s home under guise of martial law, Story upheld both the 

martial law and the damage to property in exercising it.130  

Swift v. Tyson is Justice Story’s second-most infamous 1842 opinion.131  

Swift, later overruled by Erie Railroad v. Tompkins,132 held that federal courts 

sitting in diversity should apply the “general commercial law” rather than 

individual state decisions.133  In Swift that meant that fraud was not a defense to 

validity of a bill of exchange, a written promise to pay that could be exchanged 

like money.  The case was not directly about either slavery or Indian land. But 

the decision meant that New York courts had to enforce bills arising from a 

fraudulent scheme to speculate in Maine lands recently appropriated from tribal 

peoples.134  Like Prigg and Fletcher, in other words, Swift undermined state 

efforts to prevent fraud in property transactions to preserve an increasingly 

fragile national unity.   
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Among antebellum decisions, Dred Scott v. Sanford135 has of course come 

under most fire for its elevation of slavery and property rights over other rights.  

Chief Justice Roger Taney’s 1857 decision held first, that because the founders 

had regarded Black people as “articles of merchandise” they could not have 

imagined even free African Americans as citizens of the United States, and 

second, that the constitutional right to property prohibited Congress from 

banning slavery in a territory so as to affect the status of enslaved people brought 

there.136   But while Taney embraced the racism and disregard of human rights 

in American slavery in a way that Marshall and Story never did, their decisions 

created the legal groundwork for Dred Scott.   In cases like Fletcher, Johnson, 

Antelope, Prigg, and Swift, they elevated a nationalized property transactions 

over other claims to justice, law, and morality.  Although only Fletcher and 

Johnson are still good law, the presumption that maintaining fluid interstate 

transactions is more important than ensuring justice in those transactions 

remains.  

2. Limiting Distribution 

The antebellum period also laid the foundations for the racialization, 

fragmentation, and impoverishment of the American welfare state.  Poor relief 

in colonial and early America was the responsibility of the smallest units of local 

government, towns in the North and parishes in the South.137  But local 

governments were only  responsible for the needs of their legal residents; those 

who lacked such legal settlement were the responsibility of the states.138  It was 

in local interests to prevent legal residence of those likely to need support, and 

in state interests to prevent their migration to the state at all. 

This allocation was modeled on the English system, but in England the desire 

to keep new poor people out balanced against first, desires to keep a captive 

labor force in and second, concerns about the evils of vagrancy.139  English poor 

laws, therefore, combined efforts to prevent new settlements of those in need 

with efforts to prevent the poor from leaving places where their labor was 

needed.140 (When poor people got too troublesome England could also transport 

such “waste people” to America and other colonies.141) In colonial and early 

America, in contrast, burgeoning immigration as well as enslaved African 
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Americans reduced the kinds of labor shortages seen in England, so desires for 

poor workers did not mediate desires to exclude poor dependents.   

As legal historian Kunal Parker has examined, the result was to render the 

poor “foreign,” undeserving of inclusion in the community.142  Local poor relief 

officials were the first to define territorial access and citizenship, doing so almost 

a century before the federal government began to regulate immigration.143  

Those not entitled to legal settlement were “warned out;” but in practice were 

rarely physically excluded, remaining instead as “internal foreigners,” present 

but without full community membership.144  This internal foreignness was not 

tied to alienage: most of those warned out or excluded were native-born and 

from neighboring towns within the state.145 Rather, foreignness came from 

susceptibility to poverty itself: legal settlement turned on whether one had paid 

taxes;146 had a formal employment contract;147 owned real estate; or had become 

a public charge within six years of moving.148 

As the antebellum period progressed, this effort borrowed from and 

exacerbated racial and ethnic exclusion.  As slaves, Black people were the fiscal 

responsibility of their enslavers, but as free people, they might become the 

responsibility of the local government or the state.149  Northern states therefore 

sought to prevent legal settlement by free Blacks.150   Connecticut’s infamous 

1833 law requiring Prudence Crandall to shut down her school for free Black 

girls, for example, targeted only those “not inhabitants of this state.”151 

Massachusetts officials sought to enforce anti-miscegenation laws because by 

declaring interracial marriages void they could avoid according poor relief to 

spouses from other towns.152   

Struggles over poor relief for impoverished Irish immigrants, meanwhile, 
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shaped Massachusetts and New York laws restricting immigration.153  Viewing 

the newcomers as “leeches” on public funds, and fueled by anti-Irish and anti-

Catholic nativism, Massachusetts originated the first U.S. deportation policy, 

forcibly excluding 50,000 people—including some ethnic Irish U.S. citizens—

from its shores.154  

This history is seared into the DNA of U.S. welfare policy.  At its core is the 

effort to declare that people in need of support are not part of the community. In 

hundreds of cases, towns litigated against each other over where the poor had 

legal residence.155   When they could afford to, both states and towns physically 

returned paupers rather than paying for their support.156 This competition to 

exclude encouraged a legacy of fragmentation rather than coordination of 

support.  While the United Kingdom began to institute a uniform welfare system 

in 1834 in part to prevent “perpetual shifting” from parish to parish,157 the United 

States would not do the same for another century.158 In the interim, states 

developed divergent welfare systems shaped by beliefs about whether the poor 

were worthy of inclusion, that increasingly turned upon perception of the race 

of welfare recipients.159 

 

II. POST-CIVIL WAR: EXPANDING EXCLUSION RIGHTS; CONTRACTING PUBLIC 

RIGHTS 

The Reconstruction Amendments sought to dismantle racial barriers and 

expand federal power against states.  But over the next decades, courts and 

legislators narrowed their power to accomplish these goals.  Property was at the 

heart of this development, as both private and public law doctrines shifted to 

increase the private rights of property owners and decrease the authority of the 

state.  At the same time, the Court expanded federal authority with respect to 

respect to racialized groups considered outside the polity—indigenous peoples, 

Asian immigrants, and residents of island territories—leaving these groups and 
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their property unprotected from even constitutional law.   

A.  Expanding Private Exclusion 

Racial projects radically expanded the right to exclude after the Civil War. 

One prong of this development concerned exclusion from businesses open 

to the public.160 In the antebellum period, the states followed the English 

common law doctrine that common carriers were obliged to serve all who acted 

civilly on the premises.161  This doctrine arguably applied not just to places of 

public accommodation, like railways and inns, but to all businesses that held 

themselves out as open to the public.162  Although many common carriers 

excluded African Americans as a matter of practice, the first cases held these 

exclusions were inconsistent with the common law,163 and in the first years after 

the Civil War twenty-four states enacted statutes affirming the right to be served 

regardless of race.164   

But the common law eroded with the end of Reconstruction.  Some states 

ended businesses’ obligation to serve in reaction to the Civil Rights Act of 1875, 

which banned racial discrimination in places of public accommodation.165 A 

month after the statute’s passage, Tennessee enacted a statute declaring,  “[t]he 

rule of the common law giving a right of action to any person excluded from any 

hotel, or public means of transportation, or place of amusement is abrogated,” 

and no owner was under obligation to admit “any person whom he shall for any 

reason whatever choose not to entertain.”166  The same year, a Delaware statute 

stipulated that “[n]o keeper of an inn, tavern, hotel, or restaurant, or other place 

of public entertainment or refreshment of travelers . . . shall be obliged,” to serve 

“persons whose reception or entertainment . . . would be offensive to the major 

part of his customers and would injure his business.”167  Other jurisdictions 

narrowed the right to enter by judicial decisions.  Courts in Massachusetts and 
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Iowa, for example, held for the first time that the right of accommodation did 

not apply to places of amusement in cases involving Black patrons.168   

While “separate but equal” measures reduced the need for explicit rejections 

of the common law rule, Brown v. Board of Education169 in 1954, and sit-ins by 

civil rights activists triggered a new wave of exclusion statutes.  In 1954, 

Louisiana repealed its Reconstruction-Era act that prohibited refusals to admit 

anyone in a public inn, hotel, or public resort, and conditioned business licenses 

on providing service regardless of race.170 In 1956, Mississippi statute 

authorized “any public business . . . of any kind whatsoever . . . to refuse to sell 

to, wait upon or serve any person that the owner, manager or employee of such 

public place of business does not desire to sell to, wait upon or serve,” 

authorizing a fine or imprisonment for those that refused to leave.171  Arkansas 

enacted virtually the same provision in 1959, repealing it only in 2005.172   

Less well known is the role of race in expanding the right of landowners to 

exclude the public from unfenced land. Until the mid-nineteenth century, the 

public had the right to hunt, forage, and graze livestock on unfenced land 

throughout the United States until the mid-nineteenth century.173 Because most 

land was unfenced, that meant “[a] full right to exclude was thus the exception 

for private lands, not the norm.”174  In rejecting a trespass claim against a hunter, 

for example, South Carolina’s high court opined that it “never yet entered the 

mind of any man” that the right to hunt on unfenced lands could “be defeated at 

the mere will and caprice of an individual.”175  Nor could landowners bring 

trespass claims against owners of cattle that damaged their property unless the 

landowner had been judged to have a “good and sufficient” fence to keep them 

out.176 

Many Southern states went even further, making landowners liable for 

damages to livestock that wandered onto their unfenced land.177  On the eve of 
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the Civil War, several courts indignantly rejected railroad’s claims that they 

should not be liable killing livestock when the animals were trespassing on 

another’s land.178  In 1860, for example, the Georgia Supreme Court declared 

that accepting the trespass defense “would require a revolution in our people’s 

habits of thought and action. A man could not walk across his neighbor’s 

unenclosed land, nor allow his horse, or his hog, or his cow, to range in the 

woods nor to graze on the old fields, or the ‘wire grass,’ without subjecting 

himself to damages for a trespass. Our whole people, with their present habits, 

would be converted into a set of trespassers. We do not think that such is the 

Law.”179  

With Emancipation, however, the open range no longer served powerful 

White interests.  Plantation owners needed Black labor to work their fields, and 

they didn’t want to pay much for it.180  They repeatedly complained that Black 

workers, able to support themselves by hunting, grazing a few livestock, and 

foraging in the open range, were unwilling to work year-round for low wages.181  

What followed were multiple measures reducing the right to enter and expanding 

the right to exclude.  

Between 1865 and 1866, Louisiana, Georgia, South Carolina, North 

Carolina, and Alabama enacted their first general statutes criminalizing trespass 

on enclosed or unenclosed lands.182 In the years following the end of 

Reconstruction, Texas, Mississippi, and Tennessee forbade hunting on 

unenclosed lands on which landowners had posted signs denying permission.183  

Mississippi, Georgia, Tennessee, and Alabama also enacted statutes 

criminalizing hunting unfenced land that applied only in majority-Black 

counties, leaving hunting in majority-White counties untouched.184  Louisiana 

and Virginia, meanwhile, gave local governments authority to enact their own 

laws banning hunting on unfenced lands; only counties with large Black 

populations did so.185   

The closing of the unfenced range to grazing was slower because low and 
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middle-income Whites fiercely resisted it.186  But Alabama, South Carolina, 

Mississippi, Arkansas, and Virginia began closing the open range immediately 

after the Civil War, starting with majority-Black counties.187 In Georgia, White 

and Black voters successfully resisted initial attempts to close the range; by 

1889, however, Georgia had closed the range throughout its Black Belt, leaving 

it open in all but three majority-White counties.188  Tennessee did not move to 

close the range until 1895, but when it did it targeted counties with large Black 

populations.189 

Race was not the only cause of expansions of the right to exclude.  Over the 

nineteenth century, the range closed in the North and Midwest too, and this 

change likely owes more to a combination of railroad interests, farming interests, 

and reduced fencing costs than to race.190  But when you see a “No Trespassing” 

sign on open rural land, or a “We Reserve the Right to Refuse Service to 

Anyone” sign on a business, you may be seeing the manifestation of our racial 

history. 

B.  Shrinking the Public Sphere 

While state common law shrank the obligations of private landowners, the 

Supreme Court immunized states and private owners from federal regulation.   

In the antebellum era, physical segregation was inconvenient in the South, 

where most African Americans lived and worked alongside White enslavers.191  

In the immediate post-War period, therefore, transportation, restaurants, and 

recreation were integrated far more than they soon would be.192  Segregation 

was more “deeply-rooted and pervasive” in the North, although several states 

enacted laws mandating integration of schools and transportation after the 

War.193 But, as Frederick Douglass and other civil rights leaders reported, 

African Americans were still barred from the best hotels and better-paid 

professions in New York and elsewhere.194  When Kate Brown, for example, 

who managed the “ladies retiring room” at the U.S. Senate, refused to leave the 

ladies car of the train from Alexandria to D.C., a railway guard beat her so 

harshly that she never fully recovered.195   
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During early Reconstruction, correcting such exclusions seemed to be part 

of the public role.  Kate Brown sued the railway for damages, alleging her 

exclusion violated the railroad’s 1863 charter providing that that ‘no person shall 

be excluded from the cars on account of color.’196 The railroad objected that they 

were not excluding her, just requiring segregation, but the Supreme Court 

disagreed.197  The Court held that the charter targeted “discrimination in the use 

of the cars on account of color . . . and not the fact that the colored race could 

not ride in the cars at all.”198 Two years later, the outrage to Brown helped 

motivate Congress to finally pass the Civil Rights Act of 1875.  The Act declared 

that “it is essential to just government we recognize the equality of all men 

before the law,” and guaranteed all persons “the full and equal enjoyment of the 

accommodations, advantages, facilities, and privileges of inns, public 

conveyances on land or water, theaters, and other places of public 

amusement.”199 

By the time Congress enacted the statute, however, the Slaughter-House 

Cases200 had already thrown its constitutionality into question.201 At first glance, 

the Slaughter-House Cases appear to concern property, but not race.  In the 

cases, New Orleans butchers challenged a proto-zoning law that required all 

livestock to be kept at the Crescent City Live-Stock Landing and Slaughter-

House Company south of the city.202 The statute responded to a tremendous 

public health problem, and incidentally addressed a racial one.  Formerly, 

stockyards and slaughterhouses existed alongside residences, hospitals, and 

schools, and butchers dumped carcasses and offal into the Missouri River, 

polluting the water supply and causing repeated cholera outbreaks.203  

Centralizing operations ended these outbreaks, and, by mandating that facilities 

be open to all, ended the racist exclusion of black butchers.204  The butchers 

argued that the privileges and immunities clause of the Fourteenth Amendment 

made all state limitations on labor or trade unconstitutional, but the Court could 

easily have upheld the law without accepting this radical conclusion.205  

Nevertheless, in deciding against the butchers, the majority eviscerated the 

power of the Fourteenth Amendment.  The majority opinion first rendered the 
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privileges and immunities clause of the Fourteenth Amendment virtually 

toothless, declaring that it included only “those which belong to citizens of the 

States as such, and that they are left to the State governments for security and 

protection.”206  The Court then sought to undermine the Amendment’s  ability 

to reach non-racial claims, declaring, “We doubt very much whether any action 

of a State not directed by way of discrimination against the negroes as a class, 

or on account of their race, will ever be held to come within the purview of this 

provision.”207  Scholars agree that both holdings were inconsistent with the 

intent of the Amendment’s framers, and that Justice Miller, who wrote the 

opinion, would have been aware of this intent.208   

While not facially about race, Slaughter-House was very much a reaction to 

and retrenchment from Reconstruction.  Decided in the wake of the Economic 

Panic of 1873 and the Democrats’ return to control of Congress,209 the opinion 

explicitly reined in Reconstruction’s expansion of federal power to further 

equality.  A more expansive reading of the Fourteenth Amendment would, the 

Court wrote, “fetter and degrade the State governments by subjecting them to 

the control of Congress” and “radically change[] the whole theory of the 

relations of the State and Federal governments to each other.”210  The Court 

therefore chose a more narrow—if less textually and historically accurate—

reading.211  The result both encouraged federal retreat from protection of African 

Americans and limited federal power to protect them, or anyone else, from state 

injustice.  

In 1883, The Civil Rights Cases212 extended the emasculation of federal 

power.  Like The Slaughter-House Cases, The Civil Rights Cases involved 

property rights, but this time the right to enter instead of the right to use.  The 

consolidated cases concerned not just access to physical property but also the 

benefits of wealth, challenging exclusions from the dress circle of Maguire's 

theater in San Francisco, the Grand Opera House in New York, and the ladies’ 

car of the Memphis & Charleston Railroad Company.213   

The Court responded by holding the Civil Rights Act of 1875 

unconstitutional.214 First, the Court held, the equal protection mandate of the 

Fourteenth Amendment prohibited only action by state officials.215 Second, 
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Section Five, authorizing Congress to enforce the amendment, permitted only 

legislation addressing state action.216 This state action limitation continues to 

hobble the Fourteenth Amendment, undermining public interests in everything 

from lunch counters,217 to public parks,218 to domestic violence.219 

The Court held that the statute could not rest on the Thirteenth Amendment 

either.  Even admitting the possibility that ante-bellum exclusions of African 

Americans from inns and public transport were intended to prevent slave 

escapes, the Court held that “mere discriminations on account of race or color 

were not regarded as badges of slavery.”220 In willful elision of increasing race-

based violence and oppression, Justice Field’s opinion for the Court even 

suggested that it might be time that African Americans “cease[d] to be the 

special favorite of the laws.”221 Field had passionately dissented in The 

Slaughter-House Cases.  With respect to White butchers’ freedom of property 

and trade, he had argued that to deny any citizen “equality in these rights and 

privileges with others, was, to the extent of the denial, subjecting him to an 

involuntary servitude.”222  When faced with Black equality, however, his 

interpretation of the Thirteenth Amendment was far different. 

Plessy v. Ferguson drew the noose around the Reconstruction Amendments 

even tighter.223  The Slaughter-House Cases read the privileges and immunities 

clause out of the Fourteenth Amendment and held that the Amendment only 

concerned race.  The Civil Rights Cases held that even as to race, the 

Amendment only reached state action.  Now in Plessy, the Court held that the 

Fourteenth Amendment did not reach even a state statute requiring racial 

segregation.224  The decision upheld a Louisiana statute requiring separate cars 

for Whites and Blacks, holding that the Amendment “could not have been 

intended to abolish distinctions based upon color, or to enforce social, as 

distinguished from political, equality, or a commingling of the two races upon 
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terms unsatisfactory to either.”225  Nothing about denying such “social equality,” 

the Court continued “stamps the colored race with a badge of inferiority,” unless 

it “chooses to put that construction on it.”226 In any case, social equality could 

not come from law but only the “natural affinities . . . and a voluntary consent 

of individuals.”227    

Ironically, by the time the Court decided Plessy, it had begun using the 

Fourteenth Amendment to strike down state laws that interfered with economic 

laissez-faire.228 Indeed, some of the few constitutional victories for racial 

equality in this period came from appeals to free use of property.  In 1886, Yick 

Wo v. Hopkins struck down a San Francisco law that required a special license 

to operate a wooden laundry under the Fourteenth Amendment.229  The plaintiffs 

showed that there was no difference between the 80 businesses granted such 

licenses and the 200 denied them, except that the owners of the latter were 

Chinese.230  The decision established the important principles that first, the 

Fourteenth Amendment protected all persons, not merely citizens, and second, 

that facially neutral provisions are unconstitutional if discriminatorily or 

arbitrarily applied.231  In 1917, Buchanan v. Warley held that municipal laws 

mandating racial segregation violated the Fourteenth Amendment by denying 

“the civil right of a white man to dispose of his property if he saw fit to do so to 

a person of color and of a colored person to make such disposition to a white 

person.”232 Even before Buchanan, several lower courts had held such racial 

zoning laws unconstitutional.233   

But other attempts to invoke rights of property and contract to achieve racial 

equality were unsuccessful.  In 1923, the Court upheld a series of California laws 

targeting Japanese immigrants that prohibited non-citizens from owning or 

leasing land unless they had declared their intent to become citizens (which 

Asians, as non-Whites, could not do).234  In 1926, the Court dismissed a 

 
225 Id. at 544.  
226 Id. at 551. 
227 Id. at 552.  
228 See Derrick Bell, White Superiority in America: Its Legal Legacy, its Economic Costs, 

33 Vill. L. Rev. 767 (1988) (noting irony).   
229 118 U.S. 356 (1886). 
230 Id. at 374. 
231 Id. at 369-72.  
232 Buchanan v. Warley, 245 U.S. 60 (1917). 
233 In re Lee Sing, 43 F. 359 (C.C.N.D. Cal. 1890) (invalidating a San Francisco law 

restricting ethnic Chinese to one area of town); Rachel Godsil, Race Nuisance: The Politics of 
Law in The Jim Crow Era, 105 Mich. L. Rev. 505, 539-41 (2006) (discussing cases in the 1900s 

invalidating municipal laws requiring Blacks and Whites to live in separate districts).  
234E.g., Frick v. Webb, 263 U.S. 326, 331-32, 333, 334 (1923) (upholding bar on land 

ownership by corporations or other business organizations with majority of shares owned by 

“aliens ineligible to citizenship”); Porterfield v. Webb, 263 U.S. 225, 231, 232, 233 (1923) 

(upholding constitutionality of California's 1920 Alien Land Law); Terrace v. Thompson, 263 



28 Race to Property 

challenge to enforcement of a racially restrictive covenant as “entirely lacking 

in substance or color of merit.”235  

Even as the Court immunized state and private authority from federal 

control, it also expanded federal power over people and property belonging to 

tribal nations, immigrant groups, and island territories.  In 1886, in United States 

v. Kagama, the Court held that the Constitution did not give Congress authority 

to create federal jurisdiction over crimes between Indians on reservations.236  

Nevertheless, the Court found the territorial sovereignty of the United States and 

the “weakness and helplessness” of the Indians granted Congress power to enact 

the law.237  The Court expanded this power in 1903 Lone Wolf v. Hitchcock,238 

holding that Congress could unilaterally abrogate treaties with tribal nations to 

parcel out their lands.239  Not only did Congress have “full administrative power 

. . . over Indian tribal property,” but whether it had appropriately exercised that 

power was a political question not subject to judicial review.240 

Nor did property rights restrain Congress’s powers to enact racist 

immigration laws.  Chae Chan Ping v. United States considered exclusion of a 

man who had lived in the United States since 1875, and who, before returning 

to China for a visit in 1887, obtained a U.S. Customs certificate guaranteeing his 

return under U.S. law and treaties with China.241  While he was on his journey 

back, Congress revoked the validity of such certificates.242  As part of its 

,opinion asserting a sweeping power in the United States to exclude “foreigners 

of a different race” considered “dangerous to its peace and security,” the Court 

held that the certificate promising return was not a protected property right, but 

was a license “held at the will of the government, revocable at any time, at its 

pleasure.”243  When, a few years later, the Geary Act authorized seizure and 

deportation of legal immigrants of Chinese descent if they lacked a certificate of 

residence,244 the Court upheld the law over passionate dissents that deportation 

without due process from a country “where he may have formed the most tender 

connections; where he may have invested his entire property, and acquired 

property of the real and permanent as well as the movable and temporary kind” 

was unconstitutional.245   
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The Court deployed the same combination of racism and territorial 

sovereignty to deny constitutional scrutiny to colonization of the “island 

territories,” like Puerto Rico, the Philippines, and Hawaii.246 In a series of cases 

in the early 1900s, the Supreme Court held that the power to acquire territory by 

treaty implied the power to “prescribe upon what terms the United States will 

receive its inhabitants,” including by denying citizenship to avoid the “grave 

questions” that “arise from differences of race, habits, laws, and customs of the 

people. . . .”247  If the United States “acquire territory peopled by savages,” 

moreover, it could choose to apply only those constitutional protections “as are 

applicable to the situation.”248   

Some of the principles these cases established are no more, and others still 

impact primarily non-White peoples. But two sets of principles have a lasting 

impact on general property law.  The first set encompasses the state action 

doctrine and the broader sense of property ownership as a shield against 

regulation in the public interest.249  The second is the expansive power to ignore 

property rights in the context of immigration and border control.  Today, for 

example, citizens and non-citizens alike may have their cell phones and 

computers seized and searched with few protections.250  Both doctrines origins 

originated in these deeply racialized precedents.  

 

III. TWENTIETH CENTURY TRANSFORMATION: SPACE, WEALTH, AND 

OPPORTUNITY 

As the twentieth century progressively dismantled de jure discrimination, a 

new, more hidden Jim Crow emerged to replace it.  In housing, discriminatory 

federal financing policies impoverished cities, made housing a primary source 

of wealth, and encouraged exclusionary zoning to protect and increase that 

wealth.  In public services and infrastructure, racially-driven policies—from 

protections on local control and financing of schools to defunding and 

privatizing recreational services to emphasizing automobiles over public 

transportation—left our country a patchwork of local fiefdoms with opportunity 

and access dependent on wealth.  Finally, racist campaigns against welfare 
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recipients of color contracted the availability of income support for all, leaving 

the United States with the least generous welfare state in the developed world.  

Together these developments helped drive the affordable housing, income 

mobility, and public health crises we suffer under today.  

A.  Starving Cities, Segregating Suburbs 

The twentieth century transformed the legal meaning of home and residence.  

New, racially dubious, waves of immigrants from Southern and Eastern Europe 

crowded America’s cities.251 They were soon joined by the first of the millions 

of Southern Blacks who would eventually make the Great Migration to the 

North.252  The federal government met these demographic changes by 

encouraging zoning that used race-neutral economic divisions to maintain and 

enhance racial segregation.253  It solidified these divisions during the Great 

Depression by creating new home financing available only in white 

neighborhoods and requiring racially restrictive covenants for the flood of new 

subdivisions built during and after World War II.  These developments made 

home value the major source of middle-class wealth and inculcated the belief 

that keeping poorer, darker residents out was the only way to protect it.  The 

result is not just segregation, but a crisis of affordability that undermines our 

economy and impoverishes all Americans.   

Widespread zoning began after the U.S. Department of Commerce, under 

the guidance of then-Secretary of Commerce Herbert Hoover, promulgated a 

Standard State Zoning Enabling Act in 1922.254  The Act was created and 

adopted in a nation enmeshed in racial projects. The Klan was resurrected in 

1915 and had five million members by the mid-1920s.255 President Woodrow 

Wilson screened Birth of a Nation in the White House and imposed new 

requirements excluding Blacks from Civil Service jobs. Congress, meanwhile, 

banned immigration by almost all Asians in 1917;256 created national origin 
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quotas to limit immigration from Southern and Eastern Europe in 1924;257 and 

in the same year created the Border Control, primarily to exclude Mexican 

immigrants.258  

Zoning was partly a racial project as well.259 Secretary Hoover described 

single family homes as “expressions of racial longing” and served as President 

of a public-private “Better Homes in America” project to encourage their 

spread.260 The project’s “Better Homes Manual” emphasized the need to create 

environments to nurture “children of the best heredity” and “racial progress,”261 

and advised homebuyers to use “[r]estricted residential districts . . . as protection 

against persons with whom your family won't care to associate.”262 The Manual 

also recommended limiting “socially inferior types of dwellings,” such as 

duplexes and apartment buildings, to “certain specifying sections,” noting that 

such dwellings “can underlive the one-family house and drive it out, just as 

Oriental labor can underlive and drive out white labor.”263   

Separating single-family and “socially inferior” multi-unit dwellings was a 

legally dubious innovation.  The first comprehensive zoning law, Los Angeles’s 

1908 ordinance, did not distinguish between kinds of residences, but separated 

them all from industrial, farm, and other uses.264 New York’s pioneering 1916 

zoning resolution did not either.265 In 1919, the Minnesota Supreme Court held 

that one of the first ordinances adopting this distinction was unconstitutional.266 

Noting that “[s]ome from choice and some from necessity seek apartments,” the 

court held that an “apartment building does not affect the public health or public 
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safety or general well-being so that it may be prohibited in the exercise of the 

police power.”267  

Cleveland and its suburbs, however, embraced different zones for different 

residences in order to divide communities by race, ethnicity and class.  

Cleveland had become known as the “Promised Land” for Black migrants 

fleeing the South,268 and Cleveland elites wanted to control the movement of 

both Blacks and Eastern European Jews to the suburbs.269 With assistance from 

leading planner Robert Whitten (who served on Hoover’s Commission, and 

would soon help Atlanta draft a zoning plan that separated Black and White “in 

the interest of public peace, order, and security”270) Cleveland and its suburbs 

adopted districts separating single family from other housing.271 In 1920, an 

Ohio trial court upheld East Cleveland’s “emergency ordinance” restricting 

apartments buildings, taking “judicial notice” that “the apartment house, or 

tenement, in a section of private residences is a nuisance.”272   

The Supreme Court embraced this perspective.  In 1924, a federal district 

court held the zoning ordinance of another Cleveland suburb, the Village of 

Euclid, unconstitutional.273  Focusing on the ordinance’s segregation of single-

family homes and apartments, the district court found that the goal of the 

ordinance was to “classify the population and segregate them according to their 

income or situation in life.”274 The court reasoned that if the racial zoning 

scheme in Buchanan v. Warley was unconstitutional, the Euclid ordinance must 

be unconstitutional as well.275   

The Supreme Court set the district court straight.  The Court, which at the 

time regularly invalidated progressive era labor laws as interfering with contract 

rights, was happy to uphold this interference with property rights.276  Admitting 

that the restriction of apartment buildings was the most challenging part of the 

ordinance, the Court proclaimed that while “unobjectionable” in their place, 

“very often the apartment is a mere parasite,” monopolizing the air and sunlight 

of a residential district, “depriving children of the privilege of quiet and open 
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spaces for play, enjoyed by those in more favored localities--until, finally . . . its 

desirability as a place of detached residences [is] utterly destroyed.”277 

The Great Depression put the economic segregation and emphasis on single-

family homes that zoning’s advocates encouraged into hyper-drive. Before that 

point, the typical loan period for a mortgage was only five to seven years, and 

the maximum loan was only fifty percent of the property’s value.278  With such 

requirements, few could afford a home loan before middle age, and even then, 

annual mortgage payments were large and punishing.279  With the economic 

collapse of the Depression, half of all mortgages fell into default.280  In response, 

Congress created the Federal Housing Administration to guarantee approved 

mortgages, and required states to authorize thirty-year, 20% down mortgages to 

make the mortgages easier to repay.281  These measures made secure 

homeownership available to millions more Americans and transformed it into 

an important vehicle for family savings.282  But to get these new lower-cost 

mortgages, owners had to qualify under federal guidelines, which forbade 

lending in areas with both African Americans and Whites, and discouraged 

lending in areas with rental housing and significant immigrant populations.283   

The Federal Housing Administration explicitly encouraged racially 

restrictive covenants to maintain racial homogeneity.  Neighbors and developers 

had begun using covenants to prevent owners from selling or renting to people 

of a particular race or religion at the beginning of the twentieth century.284 

Although such covenants were dubious under both property and constitutional 

law, courts readily upheld them.285  The Federal Housing Administration turned 

these largely private efforts into government policy. In its 1938 underwriting 

manual, the FHA emphasized the desirability of “deed restrictions” to prevent 

“adverse influences” such as “inharmonious racial groups.”286 Subdivisions in 

particular would “not qualify for mortgage insurance” unless, among other 

things, they had “restrictive covenants applying to all lots in the subdivision” 

including “prohibition of occupancy of properties except by the race for which 

they are intended.”287 Developers needed government insured loans to finance 
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the explosion of single family residential subdivisions in the wake of World War 

II, and willingly complied.288 The covenants were so widespread that by the time 

Supreme Court considered their constitutionality in 1948 in Shelley v. Kraemer, 

three of the Court’s nine justices recused themselves, likely because their own 

homes were subject to racist covenants.289 After Shelley, the FHA continued to 

encourage and enforce racially restrictive covenants290 and did not ban 

guaranteeing loans on racially-restricted properties until 1962.291  Even then, the 

covenants remained on the books, discouraging sales to Black Americans in the 

suburbs for decades.292  

By 1968, when the Fair Housing Act prohibited private discrimination in 

housing, these policies had created deep-rooted patterns of segregation.  Cities 

had lost generations of access to favorable home financing, resulting in housing 

deterioration and loss of their middle-class populations.293  Use of the term 

“inner city,” formerly an occasional reference to most established part of an 

urban area, skyrocketed between the 1930s and 1970 as a shorthand for urban 

crime and poverty.294   

Ironically, as federal housing policy encouraged White families leave cities 

for the suburbs, the federal Relocation Policy encouraged Native American 

families to leave rural reservations for these increasingly troubled cities.295  

Promising jobs and opportunity, the BIA bought Native people one-way bus 

tickets to cities across the United States.296   By 1970, half of all Native people 

lived in urban centers, far from the reservations that had sustained them.297  

Rather than find opportunity, many joined the ranks of the urban poor. 

 
288 Brooks & Rose, supra, at 71. 
289 Shelley v. Kraemer, 334 U.S. 1, 23 (1948) (noting Justices Jackson, Reed, and Rutledge 

did not participate in the case).  This persistence continues: Chief Justice William Rehnquist’s 

1986 confirmation hearings were troubled, but not undermined, by the revelation that his home 
was subject to a racially restrictive covenant.  Sheryll Cashin, The Failures of Integration: How 

Race and Class are Undermining the American Dream (2005).     
290 E.g., Rothstein, supra, at 66-67 (describing incident in 1958 in which, after a White 

schoolteacher in Berkeley rented his home to a Black schoolteacher, the FHA told the owner he 

would be blacklisted for future FHA loans).  
291 See Richard Rothstein, The Color of Law: A Forgotten History of How Our Government 

Segregated America (2017). 
292 Brooks & Rose, supra, at 3.  
293 See Gordon, supra, at 209, 213-16 (discussing this effect in St. Louis, Missouri and New 

Haven, Connecticut).  
294 Google n-gram for inner city:  

https://books.google.com/ngrams/graph?content=%22inner+city%22&year_start=1800&year_
end=2019&corpus=26&smoothing=3&direct_url=t1%3B%2C%22%20inner%20city%20%22

%3B%2Cc0#t1%3B%2C%22%20inner%20city%20%22%3B%2Cc1 
295 See Max Nesterak, Uprooted: The 1950's plan to erase Indian Country, MPR News, Nov. 

4, 2019.  
296 Id.  
297 Id.  



 Race to Property 35 

African American families, meanwhile, had lost generations of wealth-

building because they were denied access to low-cost home loans and rising-

value suburban neighborhoods.298  Even after formal discrimination was 

outlawed, those who could afford homes in wealthier suburbs faced determined 

resistance, creating added financial and psychic costs to homeownership.299  

But for white families, homeownership had become a powerful way to build 

wealth.  With the expansion of access to mortgages, home prices in the United 

States—and across the world—tripled in real terms between the 1930s and the 

2010s,300 so that homes became most families’ greatest asset.301  One would 

expect increased supply in response to price increases, but after 1960, the 

construction of new housing plummeted.302  Dearth of usable land constrains 

new housing in some countries, but residential spaces in the United States are 

among the least dense on earth: the seven least dense cities in the world are in 

the United States,303 while North American suburbs contain, on average, ten 

times fewer residents per acre than European suburbs.304  In the United States, 

continually tightening municipal restrictions on land use—primarily zoning—

are key to explaining the gap between housing demand and supply.305 

Municipalities created zoning restrictions against the backdrop of this racial 

shaping of homeownership and to protect the wealth this history enabled.  

Homebuyers, municipalities, and banks had been told for years that the only way 

to protect property value was to exclude multifamily dwellings and the 

“inharmonious influences” they brought.  This message, although false when 

delivered,306 had created its own evidence in the decline of cities starved of 

 
298 Gordon, supra, at 219.  
299 See Cashin, supra, at 33-38, 130 (discussing continuing discrimination in housing 

markets and choice of Black middle-class families to live in largely Black suburb that “doesn’t 

require any conscious effort to exist). 
300 Katarina Knoll, Moritz Schularick & Thomas Steger, No Price Like Home: Global House 

Prices, 1870-2021, 107(2) Am. Economic Rev. 331, 332, 334 (2017) (showing increase in home 

prices in the United States and other industrialized countries).  
301 See How housing became the world’s biggest asset class, The Economist, Jan. 16, 2020, 

https://www.economist.com/special-report/2020/01/16/how-housing-became-the-worlds-

biggest-asset-class. 
302 Id.  
303 Todd Litman, Analysis of Public Policies that Unintentionally Encourage and Subsidize 

Urban Sprawl, The New Climate Economy-Cities: Sprawl Subsidy Report 15 (Mar. 2015), 

https://newclimateeconomy.report/workingpapers/wp-content/uploads/sites/5/2016/04/public-

policies-encourage-sprawl-nce-report.pdf 
304 Id. at 22.  
305 See Kyle F. Herkenhoff, Lee E. Hohanian, Edward C. Prescott, Tarnishing the Golden 

and Empire States: Land-use Restrictions and the U.S. Economic Slowdown, 93 J. Monetary 

Economics 89 (2018) (estimating the distortions of land use restrictions on housing). 
306 See Rothstein, supra, at 94-95 (citing studies showing that because Black families, who 

had limited options for housing, were often willing to spend more to get it, property values were 

often higher in mixed-race neighborhoods).  

https://www.economist.com/special-report/2020/01/16/how-housing-became-the-worlds-biggest-asset-class
https://www.economist.com/special-report/2020/01/16/how-housing-became-the-worlds-biggest-asset-class


36 Race to Property 

favorable financing and hollowed out by White flight.307  Fervent defenses of 

“local control” and “property values” arose to resist denser housing.308  

Therefore even as demand for housing rose, land use restrictions tightened 

progressively between 1950 and today.309  

Given persistent racial wealth gaps,310 mandating single-family homes on 

ever-larger lots zoned out most Black and Latino buyers.  But when litigants 

challenged the racial segregation these policies created, the Supreme Court, 

relying in part on our old friend Fletcher v. Peck,311 declared that proof of 

discriminatory intent was necessary to establish a constitutional violation.312  

Although the Fair Housing Act prohibited measures with a disparate impact as 

well, the U.S. Department of Housing and Urban Development did not enact 

regulations to implement the disparate impact standard until 2013,313 and the 

Supreme Court only upheld disparate impact in 2015.314  The Trump 

administration also immediately tried to undermine the decision with regulations 

that made it virtually impossible to win a disparate impact lawsuit.315  President 

Trump made the motivation for the regulations clear by informing “all of the 

people living their Suburban Lifestyle Dream that you will no longer be bothered 

or financially hurt by having low-income housing built in your 

neighborhood.”316   

As Professor Keeanga-Yahmatta Taylor examines in her searing book Race 

for Profit, post-Civil Rights Era federal home financing and construction 

exacerbated this process.317 By the late 1960s, industry heads agreed with Black 

civil rights organizers that the nation had to address decline of cities and lack of 
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integrated housing opportunities in suburbs.318  The 1968 Fair Housing Act319 

and 1964 Civil Rights Act320 created tools to challenge suburban exclusionary 

zoning.  But the Nixon administration, which came to power by stoking racial 

resentment of the White “silent majority,” reversed attempts to use these tools.321  

Instead, it funneled federal financial support into private banking and 

construction, with little government regulation or oversight.  Mortgage brokers 

and owners of dilapidated inner-city homes profited by selling them to 

struggling Black families with federally-guaranteed loans.322  In what Taylor 

calls “predatory inclusion,” they targeted those who were most desperate and 

least able to pay, knowing that the U.S. would pay when they defaulted.323  The 

result further undermined urban housing, confirmed public assumptions that 

African Americans were poor credit risks, and planted the seeds for the subprime 

crisis that devastated the American economy in 2008.324   

The impact of these policies goes far beyond race.  As a result of municipal 

efforts to increase property values and preserve the “Suburban Lifestyle Dream,” 

most residential land in the United States is restricted to single-family 

ownership, and municipalities regularly increase the minimum lot size for new 

housing.325  Cities, meanwhile, the engines of economic and cultural innovation, 

fell into decline, and “inner city” came to signify threat rather than vitality.326  

While a handful of urban centers have become unaffordable to all but a few, 

most cities have experienced White flight, near or actual bankruptcy, and “slum 

clearance,” and many are still places of low opportunity and high 

unemployment. The affordability and mobility crises plaguing Americans today 

lie in part at the door of our racist land use and finance policies, and our existing 

zoning, covenant, and home finance laws developed to protect them.  

B.  Privatizing Public Goods and Infrastructure 

Racial relationships also scarred modern infrastructure and services, leaving 
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them unable to meet modern challenges.  Over the century, access to what had 

been public goods became increasingly linked to residence and property 

ownership.  The highest profile battles concern schools, where emphasis on local 

provision and private choice undermined commitment to public services and 

segmented access to educational opportunity.  A similar process shaped 

recreational services, as beaches, pools, and amusement parks were privatized 

or defunded across the twentieth century.  Race also shaped our transportation 

infrastructure, as throughout the twentieth century, decision-makers starved 

public and regional transportation in favor of highways and parking for 

passenger vehicles, and transformed doctrines of eminent domain to make it 

happen.  The America of today—the most sprawling and highest emissions 

nation in the world, with fragmented suburbs and languishing urban and rural 

areas—reflects the impact of these choices.     

1.  Education 

Schools are the best-known example of the privatization and fragmentation 

of services.  As education scholar Derek Black has examined, the Founders 

believed public provision of schooling was key to democracy and required a 

fraction of new public lands to be set aside to fund education.327 This 

commitment increased—as a formal matter—immediately after the Civil War, 

when all states adopted educational guarantees in their constitutions.328  But 

states backed away from these commitments in response to desegregation 

orders.  Virginia shut down its public schools in counties required to 

desegregate, repealed its compulsory attendance laws, and funneled state and 

local dollars into new private schools created to educate white students.329 

Louisiana authorized municipalities to close public schools subject to 

desegregation orders and reconstitute them as segregated private schools with 

public support.330 School districts also initiated “freedom of choice” plans under 

which White parents could avoid integrated schools and cluster in all-White 

ones.331  

Although courts invalidated the most blatant of these efforts in the 1960s, 

the new “segregation academies” flourished, drawing virtually all White 

students from public schools in some districts.332  Private school enrollment 

increased ten-fold in the South between 1964 and 1969, even as it decreased 
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nationwide.333 Although founded in reaction to desegregation and busing, many 

of the new schools were Christian and gained support as a reaction against 

secular education.334 While still strongest in the South, protestant Christian 

academies have spread across the country.  Nationally enrollment in private 

Christian schools multiplied ten-fold between 1965 and 1985, even as 

enrollment in Catholic schools declined.335  

Equally significant was the departure of White families from urban school 

districts.  Until the twentieth century, cities had the best school systems, and 

suburban residents encouraged annexation and regional education 

agreements.336  But with the federal financing of White suburbs and increasing 

impoverishment of cities, White families left cities for the suburbs.337 Urban 

school populations became dominated by lower-income people of color.  

Governments, meanwhile, tightened and restricted school attendance zones.338   

The Supreme Court blessed this fragmentation of services.  The Court 

initially rejected efforts to allow residence and school choice to undermine 

integration,339 and demanded “root and branch” integration efforts even in 

Northern school districts that had never required segregation by statute.340  But 

President Nixon required his appointees to the Supreme Court to oppose 

integration and busing.341 His appointees would change the tide of integration.   

The new justices gained their first victory in San Antonio Independent 

School District v. Rodriguez, a class action by Mexican-American families 

challenging Texas’ reliance on local property taxes to finance local school 

districts.342  The Court acknowledged that the system resulted in “substantial 

disparities”: a wealthy school district whose population was 80% White, it 
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noted, received almost twice the per pupil funding of the plaintiffs’ district, 

whose population was 90% Mexican American and 6% Black.343  Nevertheless 

it reversed the lower court’s finding that the system was unconstitutional.  The 

Court held first, that the Constitution did not render wealth discrimination 

suspect; second, that education was not a fundamental constitutional right; and 

finally, that the need for local control of education justified the inequality the 

system produced.344  

Milliken v. Bradley345 amplified local control as a shield against educational 

equality. Milliken concerned segregation of Detroit schools.  The Black 

plaintiffs proved that the city and state had deliberately segregated Detroit 

schools.346  Finding that the Detroit metropolitan area was headed toward “an all 

black school system immediately surrounded by practically all white suburban 

school systems,” the lower courts ordered the state and school districts to 

develop a metropolitan integration plan.347 The Supreme Court reversed.  The 

Court held that unless the suburban boundaries had been drawn to achieve school 

segregation, the remedy must involve Detroit and her students alone.348  Any 

other result would violate the “deeply rooted” tradition of “local control over the 

operation of schools,” which was “essential both to the maintenance of 

community concern and support for public schools and to quality of the 

educational process.”349   

Some jurisdictions continued interdistrict desegregation measures after 

Milliken, but the Supreme Court eventually stopped that too.  First, in the 1990s, 

the Court held that to protect local control, desegregation orders must end once 

continuing racial separation was no longer the result of the original government-

mandated discrimination.350 Then, in 2007, the Supreme Court abandoned its 

commitment to local control in the name of race-blindness.351  Parents Involved 

in Community Schools held that Seattle and Louisville’s voluntary, community-

supported programs considering racial integration as one factor in school 

assignment were unconstitutional unless they were narrowly tailored to achieve 

a compelling interest.352   
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The result was to stop progress on integration of Black students and 

undermine some of the progress that had occurred.353  In the Northeast, which 

was not the target of most early desegregation suits, segregation has actually 

increased since 1968, and was the worst in the nation by 2005.354  Latino 

students, who were just beginning to bring successful desegregation claims in 

the 1970s, are far more segregated than they were in 1968 everywhere in the 

country.355   

But the results affect everyone, regardless of race.  By tying school 

attendance to residence and residence to wealth we have created a vicious cycle 

in which as neighborhoods become more affordable, wealthier families leave for 

more exclusive school districts.356 In Detroit, for example, as residents fled to 

inner-ring suburbs, wealthier families left for more exclusive ones; several 

inner-ring school districts now experience the extreme segregation and poor test 

scores Detroit saw decades earlier.357  The same process is affecting inner-ring 

suburbs across the country.358  Although the impacts are obviously most 

devastating for lower-income people, even the wealthy experience higher home 

prices, longer commutes, and the negative economic impact of blighted urban 

cores.  

The rare exceptions are in the fifteen areas that maintained metropolitan 

integration plans despite Milliken.  As neighborhoods across the country became 

more segregated, these communities integrated, with one, the Raleigh-Durham 

area, experiencing “reverse white flight.”359 The differences between the 

trajectory of the Detroit metropolitan area and the Louisville/Jefferson County 

are particularly striking.  In Jefferson County, courts ordered inter-district 

integration before Milliken and maintained it afterward.360  As Detroit’s urban 

population plummeted by two-thirds and the Detroit metropolitan population 

stagnated,361 Louisville’s population grew by 7% and its metropolitan area grew 
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by 20%.362  Most Black students attend schools that are racially balanced, under 

a plan with the support of 90% of metro Louisville residents.363  By delinking 

neighborhood and school attendance, Louisville escaped some of the decline 

faced by the rest of the United States.  

This decline, and the narrative that fueled it, has also undermined support 

for public education writ large.   What began as racist efforts to escape integrated 

schools morphed into funding and attendance declines, resulting in struggling 

schools and parents of all races seeking alternatives.364  The result has not been 

greater support for public schools, but efforts to privatize education altogether 

by shifting resources to vouchers and charter schools.365  Although cast as a new 

civil rights issue, this movement is closely tied to a state’s percentage of non-

White residents.366  “[S]tates with the highest percentages of minorities have 

twice the level of privatization as predominantly white states,” Derek Black 

reports, with particularly strong support in Southeastern states with the greatest 

desegregation battles.367  Our racial battles have transformed a public good into 

private property, and we are all poorer for it.     

2. Recreation 

Recreational facilities suffered the same fragmentation and privatization as 

public schools.  From the end of the nineteenth century through the 1940s, the 

number of pools, parks, and other recreational facilities proliferated across the 

country.  These facilities became great mixing grounds, where people met across 

lines of class, gender, and, at least initially in the North, race.  With the Great 

Migration and the spread of Jim Crow, however, racial barriers hardened.368  

Communities of color fought back, eventually winning legal victories.  In 

response, municipalities stopped supporting public recreation, and private 

entities privatized their facilities or closed them down altogether.  

The best-known battles concern swimming pools.  Progressive Era reformers 

built numerous pools in the low-income parts of cities; although initially 

segregated by gender and class, low-income Blacks and Whites swam 

together.369  The pool-building boom intensified between the 1920s and 1940s.  

Cities built thousands of elaborate “resort pools” across the country, and tens of 
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millions of Americans swam in them each year.370   

But as gender and class separation broke down, racial separation increased.  

By 1928, a survey by pioneering Black sociologist Forrester Washington 

revealed, out of 37 Northern cities with swimming pools, only three had no 

segregation, 29 had “some segregation” (such as Black-only days), and five 

either had separate facilities or no pools for Blacks at all.371  (Washington found 

no integrated pools in the South.)372 Racial restrictions only increased over the 

period, to the point where, when Blacks tried to use formally integrated pools, 

Whites “quite literally beat blacks out of the water.”373  

When Black litigants won access to swimming pools in the civil rights era, 

cities shut down their pools altogether.374  In Palmer v. Thompson, the Supreme 

Court approved this process.375  After Jackson, Mississippi was ordered to 

segregate its five swimming pools (four White, one Black), parks, golf courses, 

and zoo, it decided to close all its public pools, turning two over to non-profits 

that would operate them on a segregated basis.376  In 1971, the Supreme Court 

upheld the closures.  “[N]either the Fourteenth Amendment nor any Act of 

Congress purports to impose an affirmative duty on a State to begin to operate 

or to continue to operate swimming pools,” the Court declared; because the city 

had denied public pools to everyone, White and Black, its actions were 

unimpeachable.377  The Court also rejected petitioners’ argument that the pool 

closures were unconstitutionally motivated by desire to prevent integration: 

“[N]o case in this Court has held that a legislative act may violate equal 

protection solely because of the motivations of the men who voted for it. The 

pitfalls of such analysis were set forth clearly in the landmark opinion of Mr. 

Chief Justice Marshall in Fletcher v. Peck.”378   

After the 1950s, swimming pools privatized.  Those that could afford to built 

private pools or swam at private clubs.379  Cities stopped building, maintaining, 

and even operating urban pools.380  A short-lived urban pool-building spree 

began in the late 1960s in response to hundreds of urban uprisings, most in the 

heat of the summer.381 The new pools did not resemble the resort pools of the 
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pre-war era; many were “mini-pools” (small pop-ups for children); larger ones 

were austere concrete constructions, without attached lounging areas.382  Faced 

with declining tax revenues, cities failed to maintain their remaining polls, 

closing most of them after the 1980s.383  Pittsburgh, for example, had fewer 

public pools in 2004 than it had in 1925.384  

Beaches also privatized over this period, although the racial dynamics were 

more subtle.385  In the early twentieth century, African Americans owned 

millions of acres of land on the coasts and barrier islands of the South.386  Blacks 

and Whites mingled in raucous seaside towns,387 and Black owners built popular 

segregated resorts.388  But as Americans began flocking to beaches in the 1920s, 

White developers saw an opportunity in the coastal South. Over the course of 

twentieth century, speculators displaced Black landowners through inflated 

property tax assessments, forced auction sales, and sometimes by simply 

burning down Black homes and resorts.389  The coast filled with vacation homes, 

hotels, and gated condominiums, with beach access blocked by walls, fences, 

and other barriers.390  

While the North lacked the tradition of Black coastal landownership, 

beaches segregated and then privatized there as well.  Forrester Washington’s 

survey found no fully integrated beaches in the North in 1928.391  As historian 

Andrew Kahrl recounts, in Connecticut, White communities fought to privatize 

beaches, forming exclusive “beach associations” to restrict access to 

themselves.392  By the late 1960s, “all but seven of Connecticut’s 253 miles of 

coastline . . . were in private hands or effectively limited to residents of coastal 

towns.”393 When reformers tried to bring Black children on day trips to the 

beaches, towns resisted with demands for “health examinations,” litigation, 

tighter residential restrictions, and ever higher fees.394  Communities turned 
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down hundreds of thousands of dollars in state and federal aid—aid that might 

have addressed rapid erosion and pollution—for fear it would add to arguments 

for beach access.395   

Similar privatization took place across the country. By 1962, only 2 percent 

of the coastal Atlantic and Gulf of Mexico appropriate for recreation was in 

federal or state lands and open to the public.396 Privatization has continued: 

between 2004 and 2011, 112 additional public beaches closed or were 

transferred to private hands.397 The walls and jetties constructed to maintain 

exclusivity, meanwhile, threaten the beaches themselves by accelerating erosion 

of the lands their owners seek to protect.398   

Other recreation sites, like amusement parks, golf courses, and parks, 

privatized as well.  Access to amusement parks was particularly contested.  In 

the late nineteenth century, amusement parks sprang up at the end of trolley lines 

throughout the country.399  These parks were emblems of a new consumerist 

American society, places where people enjoyed leisure time together.400  By 

1928, however, of the 33 Northern cities with amusement parks in Washington’s 

survey, only a third were integrated, most had “some segregation,” and three 

were White only.401  Eighteen Northern states had enacted statutes forbidding 

discrimination in entertainment places after the Supreme Court struck down the 

1875 Civil Right Act.402  To circumvent these, owners transformed amusement 

parks into private “clubs” not subject to the law.403  The “Whites Only” signs of 

the South, historian Victoria Wolcott writes, became the “Members Only” signs 

of the North.404  

Parks in Southern states tried the same tactic in the civil rights era, but the 

1964 Civil Rights Act limited their success.405  More successful was simply to 

make the parks inaccessible.  After the 1960s, park owners built fences and 

required fees simply to enter; even better was to let urban parks deteriorate and 

close, and build new theme parks in places accessible only by private car.406  

Such theme parks could attract suburban White families and excluded low-
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income urban residents without ever referring to race. 

3. Transportation 

Our racial choices also privatized transportation in the United States, driving 

investment in highways and individual automobiles over public transport and 

walkable neighborhoods.  

As early as the 1930s, Robert Moses, “America’s greatest builder,”407 vetoed 

railroad lines to his parks and made parkway bridges too low to permit buses to 

keep out “common people,” particularly “Negroes” who he considered 

inherently “dirty.”408 In metropolitan Atlanta in the 1940s, transit companies 

refused to run lines to Black suburban enclaves in hopes of forcing them to 

remain in cities.409  

Racial projects in transportation went into hyperdrive after Congress passed 

Inter-State Highway Act in 1956.410 (Ironically, this was the same year the 

Supreme Court affirmed that segregation of public transportation 

unconstitutional.411)  The Act’s proponents—including Moses—sold it as a way 

to bulldoze “undesirable” communities, and local officials embraced it as a way 

to “get rid of the local ‘n—rtown.’”412  James Baldwin soon redubbed “urban 

renewal” “Negro removal.”413 Highways also decimated Latinx, Chinese, 

Italian, Native American,414  and Polish neighborhoods,415 often cutting the heart 

out of already struggling cities.   

Highway expansion came at the expense of public transit.  In part, this was 

the result of the zoning choices discussed earlier, as ever-expanding single-

family lots made automobile dependence almost inevitable.416 Whites with 

access to cars also began leaving mass transit, sometimes in response to 

integration mandates.417 Funding choices exacerbated the trend. Although 

European countries began substantial subsidies for mass transit in the 1920s, the 
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United States did not do so until the 1970s, when a vicious cycle of declining 

ridership and services had left many transit companies at or near bankruptcy.418 

Even once we began subsidizing mass transit, 80% of surface transportation 

funding continued to go to highways, with only 20% to public transportation.419   

Sometimes choices to fund highways over public transit reflect explicit 

racial bias. In the 1970s, for example, Maryland canceled planned rail lines 

connecting Baltimore to the suburbs after protests that they would allow inner-

city Blacks to “steal residents’ TVs and return to their ghettos,” and in the 1990s 

that they would bring “the wrong element” to the suburbs.”420 More recent 

funding choices lack such smoking guns, but clearly prioritize needs of 

wealthier, whiter, suburban residents over poorer, darker, urban ones.421  In 

2015, for example, Maryland abandoned plans to build an east-west line 

connecting underserved parts of Baltimore to public transit, despite years of 

planning and 900 million in committed federal funds.422 Although the governor 

cited budgetary reasons for the choice, the money earmarked for the line was 

transferred to a new road and bridge project overwhelmingly benefiting White 

residents.423 

Although these choices have the greatest impacts on people of color, they 

affect all Americans. At the beginning of the “urban renewal” period, the 

Supreme Court announced an extremely lax standard for reviewing eminent 

domain projects in Berman v. Parker, a challenge by a Jewish department store 

owner to the bulldozing of a largely African American neighborhood.424  In 

1984, the Court reiterated this standard in Hawai`i Housing Authority v. 

Midkiff,425 which transferred ownership of lands held in trust for Native 

Hawaiian people to the lessees of the land,426 triggering a meteoric rise in 

Hawaiian home prices.  Only when the standard was applied to uphold eminent 

domain against a White owner in Kelo v. New London427 did the public realize 
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that a general law that can be applied to one group can be applied to all.  

The choice of highways over mass transit also undermines national 

economic interests. Highways have divided our center cities, preventing the 

economic and cultural commerce that sustain them.428  American commute times 

have steadily grown, reaching an average of almost an hour per day in 2019,429 

more than twice the 25 minutes per day average in EU countries.430  Rural 

communities have suffered as well. Faced with declining train ridership, the 

federal government amended federal laws that required railroads and interstate 

busses to serve less-populated areas.431  The result is growing geographic 

inequality, not only between cities and suburbs, but between suburban and rural 

areas, and between more rural and more urban states.432   

C.  Weakening Welfare 

Over the course of the twentieth century, government became an 

increasingly important source of property, through government employment, 

granting of franchises and licenses, and—key to this section--through expansion 

of public assistance.433  As discussed above,434 efforts of local and state 

governments to limit their responsibility for newcomers contributed to exclusion 

and delayed centralization of American relief programs.  The Great Depression, 

however, created political will for the Social Security Act of 1935 (SSA) and a 

guarantee of income support as a matter of right.435 But states and the federal 

government quickly clashed over benefits, particularly for American Indians, 

Black Americans, and Latino immigrants.  These clashes contributed to political 

movement against federal overreach even before the desegregation battles of the 

1950s.  Over the next decades, they also produced a welfare system providing 

ever smaller benefits subject to ever more state discretion.   

Race colored the SSA’s benefits from the start. The Act created two tiers of 

aid: more generous, federally-administered pensions for workers and their 

dependents; and stingier, locally administered, and more stigmatized, assistance 
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based on need.436 Agricultural and domestic workers were excluded from 

eligibility for pensions; as a result the Act excluded almost half of all workers in 

the United States, 62% of Black workers, and 61% of Mexicans.437  This 

excluded forty-three percent of Native-born Whites as well.438 Indeed, poor 

Southern Whites lobbied for inclusion, which was supported by three-quarters 

of Americans across the country.439 Public opinion, however, was not powerful 

enough to overcome opposition by Southern and Southwestern agricultural 

interests who opposed benefits for their largely Black and Latino workers.440  

Racialized agricultural interests also defeated a requirement that welfare 

benefits provide “a reasonable subsistence compatible with decency and 

health.”441 Virginia Senator Harry Byrd led the opposition to the measure, 

testifying that “nearly all of the Southern members of both committees” objected 

that requiring minimum standards would allow the federal government to dictate 

state affairs.442 Senator Byrd is infamous today for his call for “massive 

resistance” to school desegregation;443 but his position in the SSA debates 

presaged that opposition by more than two decades. Edwin Witte, director of the 

committee that proposed the SSA, agreed that Southern states wanted to 

preserve their right to discriminate against Black recipients, but noted that 

congressmen from other regions with “unpopular racial or cultural minorities 

[also] wanted to have their states free to treat them more or less as they 

wished.”444  

As legal historian Karen Tani has examined, state resistance to federal 

oversight continued to plague the program. Early federal administrators had 

characterized public assistance as a right, resisted efforts by states to impose 

“suitable home” requirements on recipients of Aid to Dependent Children 

benefits,445 and forced Arizona to rescind its exclusion of American Indians 

from Old Age Assistance coverage.446 But in the 1950s, states began to push 

back hard, denouncing administrators for usurping local control, spreading 

socialism, and encouraging welfare fraud.447  

Rebellion often concerned the Aid to Dependent Children program, which 
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often supported divorced or never-married mothers.448  States imposed new 

requirements to police recipients’ sexuality and child-bearing.449  Although 

ostensibly applying to all recipients, many of these measures targeted Black 

women.450  Ironically for a program founded in efforts to ensure that mothers of 

young children did not have to work outside the home,451 states attacked Black 

women for trying to stay home with their children.  A Missouri legislator, for 

example, condemned a woman who “quit a job as a maid because she could earn 

more from the state for her six children.”452  

After federal administrators shut down expressly discriminatory measures in 

the 1940s, Northern states pioneered new racially-coded resistance.453  They 

argued that federal overreach required them to support “chiselers and loafers,” 

“illegitimate children,” and “freeload[ing]” newcomers.454  Southern states built 

on these Northern attacks,455 often tying their resistance to other anti-

discrimination pressures.  In 1960, for example, Louisiana terminated benefits 

for thousands of Black children as one of several laws in a “segregation 

package” designed to resist federal orders and punish civil rights activists.456  

Recipients organized, and, with the help of civil rights groups and legal 

services lawyers, fought back.457  These efforts won several victories in the 

1960s.  President Lyndon Johnson, for example, declared the “War on Poverty,” 

including expansion of federal benefits, a central plank of his Great Society 

policy.458 The Social Security Act of 1964 created the Medicare and Medicaid 

programs.459  

Welfare recipients also won victories in the Supreme Court. In 1968, King 

v. Smith invalidated an Alabama provision terminating benefits for any mother 

who “cohabited” with an “able-bodied” man.460 (The district court had also held 

the requirement unconstitutional, finding it arbitrarily denied assistance to needy 

children.461 The Supreme Court, however, did not decide the constitutional 

issue, basing its ruling on the Social Security Act.462)  Even more significant was 
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Goldberg v. Kelly, which held that Aid to Families with Dependent Children 

(AFDC) benefits were a property interest requiring a pre-deprivation hearing to 

terminate.463 

But the 1970s brought a retreat from these victories.  In Wyman v. James, 

the Nixon-reconfigured Court created a Fourth Amendment exception for 

welfare recipients, holding that the state could require home inspections as a 

condition of benefits.464  Wyman involved a visit with written notice by a social 

worker with no law enforcement function.465  Since then, however, courts have 

built on Wyman to uphold unannounced home inspections by criminal fraud 

investigators, drug tests, and other measures that Professor Kaaryn Gustafson 

calls “the criminalization of poverty.466 

The period also saw the defeat of the last serious attempt to create uniform 

federal support for families.467  Nixon’s proposed Family Assistance Program 

would have created a nationwide minimum grant for families that did not turn 

on whether a father’s absence from the home, and shifted administrative 

responsibility from the states to the federal government.468  Not an embrace of 

Johnson’s War on Poverty, the program reacted to concern that AFDC 

encouraged Blacks to leave the South for more generous Northern states, 

resentment by poor Whites who felt left out of Great Society programs, and 

desire to reduce administrative costs and streamline welfare programs.469 The 

proposal was rejected.  Instead Congress tightened work requirements for AFDC 

recipients and bundled other need-based programs (Old Age Assistance, Aid for 

the Blind, and Aid for the Permanently and Totally Disabled) into a federally-

administered Supplemental Security Income program.470  The symbolism was 

clear: AFDC, now thoroughly linked in the public imagination with women of 

color, remained subject to inconsistent and stigmatizing state regulation, while 

benefits for the “deserving poor” were provided uniformly by the federal 

government. 

Racialized attacks on support for the poor increased in the next decades. In 

the 1980s, President Ronald Reagan made the imagined “welfare queen”—

Black, unmarried, and using her illegitimate children to live in luxury on welfare 

payments—the central figure in his campaign against welfare.471 But it took 

President Bill Clinton to enact the most significant retreat from welfare as it was 

 
463 Goldberg v. Kelly, 397 U.S. 254 (1970). 
464 Wyman v. James, 400 U.S. 309 (1971). 
465 400 U.S. at 320-23. 
466 Kaaryn Gustafson, The Criminalization of Poverty, 99 J. Crim. L. & Criminology 643 

(2009). 
467 Tani, supra, at 271. 
468 Id. at 271-72. 
469 Id. at 399 n.102. 
470 Id. at 273.  
471. Kaaryn S. Gustafson, Cheating Welfare: Public Assistance and the Criminalization of 

Poverty 35 (2011). 



52 Race to Property 

conceived in 1935. The 1996 Personal Responsibility and Work Opportunity 

Reconciliation Act (PRWORA) sought to “end welfare as we know it.”472 

PRWORA substantially expanded state discretion for welfare for poor families 

(renamed Temporary Assistance for Needy Families, or TANF), created lifetime 

caps of five years on receipt of welfare, required mothers to work to receive 

benefits, authorized states to cap welfare payments at a certain number of 

children, and provided states with financial incentives to remove families from 

welfare rolls.473 The law responded to allegations that welfare caused 

“illegitimacy, disintegration of the family, weakening of the work ethic, and 

crippling dependency.”474 If unchecked, pundits warned, these pathologies 

(already associated with Black families) would taint a “Coming White 

Underclass” as well.475 

The Act also cemented anti-immigrant exclusions from welfare benefits.  

The 1935 Social Security Act had not generally excluded non-citizens from 

coverage,476 and inclusion of non-citizens drove opposition to welfare.  In 1971, 

the Supreme Court found that Arizona and Pennsylvania measures excluding 

immigrants from benefits violated equal protection.477 The Court did not, 

however, opine on whether Congress could enact such a restriction.478 Congress 

responded in 1972, requiring immigrants to have five years of permanent legal 

residency to be eligible for Medicare and Medicaid.479  In 1976, the Supreme 

Court upheld the restrictions.480   

This limited exclusion from public benefits did not satisfy anti-immigrant 

forces. In the early 1990s, a “new nativism,” focusing particularly on Mexican 

and other Latino immigrants, swept the country.481 Beginning with California’s 

Proposition 187, states and municipalities proposed hundreds of laws 

withholding a variety of government services from undocumented 

immigrants.482  When courts held these laws violated federal requirements,483 

their proponents turned to Congress.  In PRWORA, Congress denied 
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undocumented immigrants almost all benefits, and required legal residents to 

live in the United States for at least five years to be eligible for services.484  

Two decades after PRWORA’s passage, the law has accomplished few of its 

goals. Millions more people live in poverty, including in “extreme poverty” of 

less than two dollars a day. 485  Adjusted for inflation, federal and state spending 

on TANF has declined only slightly since 1996.486  But where in 1996 most 

funds went to cash payments for recipients, as of 2015 only 26% did.487  States 

use their discretion to spend TANF dollars on many programs rather than 

recipients’ financial needs.488  This runs counter to an increasing body of 

research showing that direct cash payments are the most effective support for 

families in poverty.489 Families that do receive cash payments receive less: by 

2020, benefits for a parent with three children in most states were 20% lower 

than they were in 1996 and were not enough to pay average rent on a two-

bedroom apartment in any state.490   

The system is also deeply fragmented.  Monthly grants for a family of four 

range from a low of $170 per month in Mississippi to a high of $1086 per month 

in New Hampshire.491  Benefit levels reflect a state’s racial demographics and 

history.  Fifty-five percent of Black children live in states where benefit levels 

are below 20% of the poverty line, compared to 41% of Latino children and 40% 

of White children.492 Monthly grants in all states in the South and Southwest 

except New Mexico are less than 20% of the federal poverty level.493 

Race was thus a prominent factor in creating a welfare state in which 

“dependency is anathema and dependencies abound.494 It contributed to a system 
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of property redistribution radically less generous and effective than those of 

other wealthy countries.495 It encouraged our modern discourse of distrust of 

expertise and the federal government.496 Indeed, political scientist Jamila 

Michener argues, it has fragmented our nation itself, as unequal provision of 

minimum support across states marks “an uneven democracy where citizenship 

is differentiated across space.” 497 

CONCLUSION 

So, here we are.  Our racial projects have changed the meaning, shape, and 

distribution of property in the United States.  They have made our cities poorer, 

our homes more expensive and less secure from foreclosure, our public goods 

less public, and our social safety net less safe.  They have lengthened our 

commutes, privatized our pools, and impoverished our schools.  They have 

undermined the income mobility that was once America’s pride.  They have also 

reduced governmental power to address these conditions, elevating private 

property and local control as a constitutional shield against reform. 

The process was far from monolithic.  The Fourteenth Amendment expanded 

constitutional protection for equality and due process.  Congress protected equal 

property rights in numerous statutes, from the Civil Rights Act of 1966 to the 

Fair Housing Act of 1968 and beyond, and expanded distribution of property in 

landmark statutes like the Social Security Acts of 1935 and 1965, and the 

Affordable Care Act of 2010.  The Supreme Court has provided precedents that 

affirm access to property and reject takings claims against redistributive 

measures.  But each advance was met by a retrenchment that maintained and 

even exacerbated the flaws in our property system.  

The current moment provides some reason for hope, and some reason for 

despair.  Like the political sea change after the Great Depression, the devastation 

of the COVID-19 pandemic creates popular will for redistribution.  The 2021 

relief package, for example, includes child tax credits that, if continued, could 

slash child poverty and increase income mobility.498  Although the housing and 

social welfare funding unleashed by the New Deal built in devastating racial 

limitations on property, the contemporary moment includes a new reckoning 

with racial inequality.   Even before the killings of Breonna Taylor, Ahmaud 
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Arbery, George Floyd and the resulting protests, policymakers had increased 

attention to race and zoning reform.499 There may finally be an opportunity to 

create a more just property system without allowing racism to destroy it.  

But that moment is fast passing, and assertions of property rights are a key 

part of the backlash. In June 2021, the reconfigured Supreme Court issued a 

takings decision involving migrant farmworkers’ rights that may undermine 

much of the regulatory state.500  A federal district court invented a new limitation 

on the Interstate Commerce power to undermine moratoria on evictions during 

the pandemic.501 Mark and Patricia McCloskey, who brandished guns at 

peaceful Black Lives Matter protesters in the name of property protection,502 

won a slot at the GOP convention to argue that democrats “want to abolish the 

suburbs altogether by ending single-family home zoning,” bringing “crime, 

lawlessness and low-quality apartments into thriving suburban 

neighborhoods.”503  Property remains the politically acceptable way to justify 

inequality.  

This Article shows that many of the rules of our system were really about 

race, not property. They were not designed, as property norms dictate, to 

enhance security, abundance, and distribution of resources; instead, in part, their 

purpose was to exclude, dispossess, and dominate racial groups.  Although their 

blatant racism is now illegal, the laws and distribution patterns remain, making 

property less secure, efficient, and accessible for everyone in America. 

Reform, therefore, is not about undermining property, but achieving its 

goals.  We can use this moment to break down the barriers to denser, more 

affordable housing, equitable distribution of public goods, and access to secure 

ownership and opportunity across all segments of society. If we do so, we will 

not just lessen America’s continuing racial inequality.  We will begin to break 

the shackles that undermine property’s liberatory and democratic potential for 

all.  
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