MADE IN AMERICA FOR EUROPEAN TAX:
THE INTERNAL CONSISTENCY TEST

RutH MASON*

Abstract: The European Court of Justice (“ECJ”) has come under in-
creasing criticism for overstepping its institutional authority in tax cases
by invalidating national tax regimes that are not discriminatory. This Arti-
cle offers an explanation for the ECJ’s difficulties in tax cases. “Overlap-
ping taxation” —the simultaneous exercise of tax jurisdiction by two states
in cross-border tax cases—tends to create real, but nondiscriminatory,
cross-border tax disadvantages that the EC] may mistake for discrimina-
tion. When the ECJ] mistakenly invalidates nondiscriminatory tax legisla-
tion, it encroaches on the tax sovereignty of the European Union mem-
ber states and undermines their tax policy goals. To address this problem,
this Article proposes that the ECJ adopt the “internal consistency test” in
tax cases. Under this approach, developed by the U.S. Supreme Court to
analyze state tax discrimination claims under the Dormant Commerce
Clause, the ECJ] would ask: If all twenty-seven member states enacted the
challenged rule, would intra-Community commerce bear a burden that
purely domestic commerce would not also bear? This Article shows how
use of this test could reduce the risk of judicial error in tax cases, thereby
deferring to member state tax autonomy while potentially fostering mar-
ket integration.

INTRODUCTION

There is no tax controversy more dramatic than that concerning
what role the European Court of Justice should play in forming Euro-
pean tax policy. Only in the European Union (“EU”) have states with
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such a long history of independence ceded so much control over
their tax systems to a central government. No other states have toler-
ated such extensive review of national tax laws by an international
court. Though many states have agreed in trade treaties to substantive
restrictions on their ability to impose indirect taxes on international
commerce, states invariably carve out exceptions for direct tax meas-
ures,! and it is easy to see why: no state is willing to subject its income
tax revenue stream, the very lifeblood of domestic policy, to external
review.

Thus far, most of the influence exerted by the EU central govern-
ment on member state income tax policy has been through review by
the European Court of Justice (“ECJ” or the Court) of national tax laws
for compatibility with the Treaty Establishing the European Community
(“EC Treaty”).2 A member state discriminates in violation of the EC
Treaty when it taxes cross-border economic activities® or cross-border
income more than similar domestic activities or income.* For example,
a member state would violate the EC Treaty if it subjected residents of
other member states to higher tax rates than its own residents.® It
would also violate the EC Treaty for a member state to deny to nonresi-
dents tax benefits granted to similarly situated residents.® The EC

I Alvin C. Warren, Jr., Income Tax Discrimination Against International Commerce, 54 Tax
L. Rev. 131, 132-33 (2001). The Article concerns only direct taxes, viz., those for which
legal liability and economic burden fall on the same person. Direct taxes include personal
income taxes; corporate income taxes are usually also considered under the rubric of di-
rect taxes. Indirect taxes, whose economic burden is shifted from the person with the li-
ability for remitting the tax to another person, include value-added taxes, and they are
subject to extensive EC legislation. See, e.g., Council Directive 2008/7/EC, art. 1, Concern-
ing Indirect Taxes on the Raising of Capital, 2008 O.]. (L 46) 11 (EU); Council Directive
2006/112/EC, On the Common System of Value Added Tax, 2006 O.J. (L 347) 1 (EU).

2 See generally Consolidated Version of the Treaty Establishing the European Commu-
nity arts. 91-93, Mar. 25, 1997, 2002 O_J. (C 325) 33 [hereinafter EC Treaty].

3 This Article uses the term “cross-border economic activities” to describe economic
activities with connections to more than one EU member state—in other words, intra-
Community commerce.

4 See Case C-279/93, Finanzamt Koln-Altstadt v. Schumacker, 1995 E.C.R. 1-225, { 30
(“[DJiscrimination can arise only through the application of different rules to comparable
situations or the application of the same rule to different situations.”). See generally RuTH
MasoN, PRIMER ON DIRECT TAXATION IN THE EuropEAN UNION (2005). The ECJ has ac-
cepted a limited number of public policy justifications for tax discrimination. See id. at 93—
114.

5 See, e.g., Case C-311/97, Royal Bank of Scot. plc v. Greece, 1999 E.C.R. 12651, 34
(holding that Greece discriminated when it taxed domestic banks at 35%, but branches of
foreign banks at 40%).

6 See, e.g., Schumacker, 1995 E.C.R. 1225, 1 59 (holding that under certain circumstances,
source states must allow nonresident taxpayers the same personal tax deductions as resident
taxpayers).
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Treaty forbids such tax discrimination because it hampers economic
integration in Europe.”

Beginning with the first ECJ direct tax case in 1986, EU taxpayers
have been overwhelmingly successful in their tax discrimination suits
against EU member states,® and the revenue impact of ECJ tax cases
has been significant.® A decision by the ECJ that a national tax provi-
sion violates the EC Treaty affects national budgets in three ways. First,
the member state may no longer use the discriminatory provision to
raise revenue, which means that to balance its budget it must either cut
spending or increase the revenue raised by other taxes.!? Second, deci-
sions of the ECJ are generally retroactive, so that the member state is
obliged to refund with interest any discriminatory taxes already col-
lected.!! Finally, the effect of a decision by the ECJ is not limited to the
defendant member state.!?> The EC]’s interpretation of European

7 See EC Treaty arts. 2-3. See generally MASON, supra note 4.

8 See generally Case 270/83, Comm’n v. France (avoir fiscal ), 1986 E.C.R. 273. Of the forty-
nine direct tax discrimination cases decided between 1986 and the end of 2005, the defen-
dant member state won in only nine cases (and in two of those cases the taxpayer also won
some issues). See Case C-446,/03, Marks & Spencer plc v. Halsey, 2005 E.C.R. I-10837, 1 59;
Case (C-512/03, Blanckaert v. Inspecteur Van de Belastingdienst/Particulieren/
Ondernemingen Buitenland te Heerlen, 2005 E.C.R. I-7685, { 51; Case C-376/03, D. v. In-
specteur van de Belastingdienst, 2005 E.C.R. I-5821, { 63; Case C-403/03, Schempp v. Finan-
zamt Minchen, 2005 E.C.R. 1642, | 43; Case (C-391/97, Frans Gschwind v. Finanzamt
Aachen-AuBenstadt, 1999 E.C.R. I-5451, { 32; Case C-336/96, Gilly v. Directeur des Services
Fiscaux du Bas-Rhin, 1998 E.C.R. I-2793, 1 53-54; Case C-250/95, Futura Participations SA
v. Administration des Contributions, 1997 E.C.R. 1-2471, q 43; Case C-300/90, Comm’n v.
Belgium, 1992 E.C.R. I-305, § 24; Case C-204/90, Hanns-Martin Bachmann v. Belgian State,
1992 E.C.R. 1249, { 35.

9 For example, Marks & Spencer concerned tax losses of over $200 million for a single
U.K. corporate group. See Marks & Spencer, 2005 E.C.R. I-10837. In another recent case, the
United Kingdom requested that the ECJ limit the temporal effects of its judgment, because
settling claims arising from a British tax provision enacted in 1974 would cost the govern-
ment an estimated £7 billion. Case C-446/04, Test Claimants in the FII Group Litig. (Franked
Investment Income), 2006 E.C.R. I-11753, 1 144 (opinion of Advocate General Geelhoed).

10 See EC Treaty art. 228 (“If the Court of Justice finds that a Member State has failed
to fulfill an obligation under this Treaty, the State shall be required to take the necessary
measures to comply with the judgment of the Court of Justice.”).

11 See, e.g., Case C-294/99, Athinaiki Zithopiia AE (Athens Breweries) v. Greek State,
2001 E.C.R. I-6769, { 35; MASON, supra note 4, at 21.

12 Although there is no formal doctrine of stare decisis in the ECJ, the procedural
rules of the Court allow it to decide a preliminary ruling case by reasoned order rather
than a formal opinion if resolution of the question “may be clearly deduced from existing
case-law.” Codified Version of the Rules of Procedure of the Court of Justice of the Euro-
pean Communities, art. 104 § 3, 2001 O.J. (C 34) 1 [hereinafter Rules of Procedure]. Ad-
ditionally, the Court cites its own precedent in subsequent cases. See, e.g., Case C-385/00,
De Groot v. Staatssecretaris van Financién, 2002 E.C.R. 1-11819, ] 77. And member states
with tax laws similar to those found by the ECJ to be inconsistent with EC law often amend
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Community (“EC”) law binds all the member states for that issue.!3 The
budgetary impact of ECJ tax cases, as well as their centrality in defining
the personal entitlements of EU nationals, makes it important for the
ECJ to get its tax cases “right.”

EU member states’ willingness to continue to subject national in-
come tax laws to review by the ECJ is uncertain. Member state tax ad-
ministrators and tax academics have criticized the Court for overreach-
ing in tax cases—particularly for finding discrimination where there
was none.!* The Court’s tax jurisprudence is so controversial that dur-
ing negotiations over the proposed European Constitution, member
state representatives considered stripping the ECJ of jurisdiction over
tax cases.!® Although this drastic change did not survive in the final
draft of the constitution, the member states are clearly sensitive to judi-
cial incursions into this sacrosanct area of national sovereignty.

This Article explains why tax cases are especially challenging for
the ECJ. International tax law recognizes the right of two different
states to tax the same item of cross-border income.!6 The state in
which the owner of the income resides (the “residence state”) may tax
the income, and the state where the income arises (the “source state”)
may also tax it. Such “overlapping taxation”!” makes it difficult for the
Court to identify tax discrimination because overlapping taxation
causes “negative disparities,” nondiscriminatory tax disadvantages that
stem from differences in tax rates and definitions of taxable income

their laws without waiting for a separate challenge of their own law. See generally THE ACTE
CrAIr IN EC DirecT TAX LAW (Ana Paula Dourado & Ricardo da Palma Borges eds., 2008)
(giving state-by-state analysis of the role of the acte clair doctrine in tax cases).

13 See Rules of Procedure, supra note 12, art. 104 § 3.

14 See, e.g., John F. Avery Jones, Carry on Discriminating, 6 BriT. Tax Rev. 525, 527
(1995); Michael J. Graetz & Alvin C. Warren, Jr., Income Tax Discrimination and the Political
and Economic Integration of Europe, 115 YALE L.J. 1186, 1186 (2006); Luc Hinnekens, Euro-
pean Court Goes for Robust Tax Principles for Treaty Freedoms. What About Reasonable Exceptions
and Balances?, 13 EC Tax REv. 65, 67 (2004); Ruth Mason, U.S. Tax Treaty Policy and the
European Court of Justice, 59 Tax L. REv. 65, 89 (2005); Servaas van Thiel, The Future of the
Principle of Non-Discrimination in the EU: Towards a Right to Most Favored Nation Treatment and
a Prohibition of Double Burdens?, in COMPARATIVE F1scAL FEDERALISM 331, 399 (Reuven Avi-
Yonah et al. eds., 2007); Peter J. Wattel, Progressive Taxation of Nonresidents and Intra-EC Allo-
cation of Personal Tax Allowances: Why Schumacker, Asscher, Gilly and Gschwind Do Not Suf-
fice, 40 EUur. Tax’N 210, 210 (2000); Dennis Weber, In Search of a (New) Equilibrium Between
Tax Sovereignty and the Freedom of Movement Within the EC, 34 INTERTAX 585, 594 (2006).

15 See Frans Vanistendael, The ECJ at the Crossroads: Balancing Tax Sovereignty Against the
Imperatives of the Single Market, 2006 EUR. TAX’N 413, 413.

16 See Peggy B. Musgrave, Sovereignty, Entitlement, and Cooperation in International Taxa-
tion, 26 BROOK. J. INT'L L. 1335, 1336-37, 1341-42 (2001).

17 See infra notes 62-73 and accompanying text (distinguishing “overlapping taxation”
from unrelieved “juridical double taxation”).
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between the source and residence states.!® For example, a taxpayer
from a low-tax state suffers a cross-border tax disadvantage by investing
in a high-tax state. Such tax disparities are inevitable because national
tax systems in the EU are not harmonized.!® And because the EC
Treaty does not require tax harmonization, the ECJ has held that tax
disparities do not violate the EC Treaty, even when they discourage
cross-border economic activity.2°

Although the Court has held that tax disparities do not violate the
EC Treaty because they are an unavoidable byproduct of retained tax
autonomy, the Court has trouble distinguishing between tax disadvan-
tages arising from disparities and tax disadvantages arising from dis-
crimination.?! When the ECJ mistakenly invalidates nondiscriminatory
tax legislation, it unnecessarily constrains member states’ tax policy de-
cisions. These errors could ultimately jeopardize the ECJ’s ability to re-
view tax cases by pushing the member states to curtail the Court’s direct
tax jurisdiction.

But stripping the ECJ of its tax jurisdiction could compromise the
European goal of economic integration. Because EU-level tax legislation
requires the unanimous agreement of the twenty-seven member states,
there is little EU tax legislation.?? As a result, of all the EU institutions,
the ECJ presently plays the most important role in promoting income
tax cohesiveness in Europe by striking down national tax provisions that
discriminate against intra-Community commerce. Reflecting the im-
portance of this function, tax cases represent about ten percent of the
ECJ’s jurisprudence, and the number of tax cases decided by the Court
each year is growing.?? The role of the ECJ in tax cases can be seen as

18 See infra notes 80-98 and accompanying text.

19 See, e.g., Case C-403/03, Schempp v. Finanzamt Minchen, 2005 E.C.R. 1-6421, { 34.

20 See, e.g., id.

21 See infra notes 40-116 and accompanying text.

22 See EC Treaty art. 93; MASON, supra note 4, at 9.

23 See, e.g., COURT OF JUSTICE OF THE EUR. CMTYS., ANNUAL REPORT 2006, at 84 (2007). An-
nual statistics providing subject matter breakdowns of the ECJ’s decisions show that taxation has
consistently constituted about 10% of the Court’s decisions since 1997, the first year for which
statistics are available. See ANNUAL REPORT 2006, supra, at 84; COURT OF JUSTICE OF THE EUR.
CMTYS., ANNUAL REPORT 2005, at 195 (2006); COURT OF JUSTICE OF THE EUR. CMTYS., ANNUAL
REPORT 2004, at 171 (2005); COURT OF JUSTICE OF THE EUR. CMTYS., ANNUAL REPORT 2003, at
219 (2004); Court OF JUSTICE OF THE EUR. CMTYS., ANNUAL RePORT 2002, at 159 (2003);
COURT OF JUSTICE OF THE EUR. CMTYS., ANNUAL REPORT 2001, at 246 (2002); COURT OF Jus-
TICE OF THE EUR. CMTYS., ANNUAL REPORT 2000, at 244 (2001); COURT OF JUSTICE OF THE EUR.
CMTYS., ANNUAL REPORT 1999, at 226 (2000); COURT OF JUSTICE OF THE EUR. CMTYS., ANNUAL
RePORT 1998 (1999), at 189; ANNUAL REPORT OF THE COURT OF JUSTICE OF THE EUR. CMTYS.
1997, at 169 (1998). The number of tax cases decided each year has increased from twenty-eight
decided tax cases in 1997 to fifty-one decided cases in 2006. See ANNUAL REPORT 2006, supra, at



1282 Boston College Law Review [Vol. 49:1277

analogous to that of the U.S. Supreme Court, which helped forge the
American union by striking down discriminatory state taxes under the
Dormant Commerce Clause.?*

Although they recognize the importance of the role of the EC]J,
commentators also understand that overlapping taxation creates diffi-
culties in analyzing tax cases. To address these difficulties, commenta-
tors have offered—and the ECJ has sometimes adopted—the so-called
“per-country” and “overall” approaches to resolving tax cases.?® For rea-
sons described at length in Part II, this Article rejects both of these
standard approaches as inadequate to the challenges posed by an in-
ternational tax setting in which more than one state taxes a single item
of cross-border income.?¢ Instead of these approaches, this Article of-
fers a new analytical framework for tax discrimination cases.2”

Because tax disparities arise from differences in the member
states’ tax laws, there would be no tax disparities if the member states’
tax laws were harmonized. Therefore, when evaluating a national tax
provision for compatibility with the EC Treaty under the internal con-
sistency test proposed in this Article, the Court should first apply what I
call the “harmony constraint,” under which it would assume that every
member state applied the challenged tax rule.?® If the relevant cross-
border tax disadvantage remains after application of the harmony con-
straint, the Court can safely conclude that the disadvantage was not
caused by disparities, and it should closely scrutinize the law for dis-
crimination. Thus, rather than positively identifying discrimination, the
main virtue of the internal consistency test is that it provides a reliable
way to rule out the possibility that a disparity caused the tax disadvan-
tage. By filtering out disparities, internal consistency could help the
Court avoid infringing member state tax autonomy by reducing the
likelihood that the ECJ] would invalidate disparate, but nondiscrimina-
tory, legislation. Although this approach would be new for Europe, the

84; ANNUAL REPORT 1997, supra, at 169. The Annual Reports do not indicate how many of these
cases were direct tax discrimination cases. See, ¢.g., ANNUAL REPORT 2006, supra, at 84. But see
European Commission, ECJ (and CFI) Cases in the Field of, or of Particular Interest for; Divect Taxation
(Capital Duty Inclusive) (Eur. Commission, Brussels, Belg.), August 28, 2008, at 6-8 available at
http://ec.europa.eu/taxation_customs,/resources/documents/common/infringements/case_
law/court_cases_direct_taxation_en.pdf (showing only thirty-three direct tax cases decided in
2006, thus suggesting that the remainder involved indirect taxation).

24 See infra notes 176177 and accompanying text.

% See infra notes 122-145 and accompanying text.

% See infra notes 122-161 and accompanying text.

27 See infra notes 162-198 and accompanying text.

28 See infra notes 162-189 and accompanying text.
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U.S. Supreme Court has employed a similar approach since the 1980s
in state tax discrimination cases arising under the Dormant Commerce
Clause.? When the U.S. Supreme Court applies the internal consistency
test, it asks: if all 50 states enacted the challenged rule, would interstate
commerce bear a burden that purely domestic commerce would not
also bear?30

Although the ECJ and tax commentators usually define dispari-
ties to include only cross-border tax disadvantages, unharmonized tax
systems also result in cross-border advantages, or what I call “positive
disparities.” For example, a taxpayer from a high-tax state who invests
in a low-tax state may gain a tax advantage on cross-border investment
that is not available for domestic investment.3! In cases where dispari-
ties between the tax laws of the source and residence states result in a
net cross-border tax advantage, the advantage could obscure the fact
that one of the states actually discriminated against the taxpayer. The
Court’s failure to recognize such tax discrimination compromises the
economic integration of the common market as well as the personal
economic freedoms of EU nationals.?? By eliminating positive tax dis-
parities, the internal consistency test could also help the Court in
cases where compensatory tax advantages offered by one state ob-
scure discrimination by another.33

The internal consistency test also would simplify a notoriously
complex3* area of EC law by converting the tax discrimination question
from one potentially involving twenty-seven member states to one in-
volving only a single state: the defendant. If every member state applied
the same tax law as the defendant state, the ECJ would never have to

29 See generally Walter Hellerstein, Is “Internal Consistency” Dead?: Reflections on an Evolv-
ing Commerce Clause Restraint on State Taxation, 61 Tax L. Rev. 1 (2007) [hereinafter Heller-
stein, Internal Consistency 11 ]; Walter Hellerstein, Is “Internal Consistency” Foolish? Reflections
on an Emerging Commerce Clause Restraint on State Taxation, 87 MicH. L. Rev. 138 (1988)
[hereinafter Hellerstein, Internal Consistency I].

30 See, e.g., Okla. Tax Comm’n v. Jefferson Lines, Inc., 514 U.S. 175, 185 (1995) (up-
holding Oklahoma’s sales tax on the full price of tickets for interstate bus travel because if
every state enacted such a law, then interstate bus tickets would be taxed only once, in the
state of purchase).

31 See infra notes 80-98 and accompanying text.

32 See infra notes 80-98 and accompanying text.

33 See infra notes 99-116 and accompanying text.

34 Case C-374/04, Test Claimants v. Comm’rs of Inland Revenue, 2006 E.C.R. I-11673,
1 3 (opinion of Advocate General Geelhoed) (“This is an area in which the Court, faced
with increasingly complicated factual and legislative contexts and arguments seeking to
test the limits of the Treaty, has developed a substantial body of rather complex case-law.”).
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inquire into the tax laws of any state other than the one before the
Court.

Part I of this Article briefly presents the ECJ’s conception of tax
discrimination and shows how overlapping taxation obscures tax dis-
crimination.% Part II argues that the overlapping tax dilemma cannot
be resolved by application of the per-country or overall approaches.36
Part III presents the internal consistency test, shows how it would work
in the EU context, and describes the benefits that could be expected if
the ECJ] adopted it.37 Part III also discusses how differences between
U.S. state taxation and EU member state taxation would make the ap-
proach even more useful in the EU context than in the U.S. context.®
Finally, Part IV anticipates and addresses some potential objections to
the internal consistency test.3?

I. THE OVERLAPPING TAX DILEMMA

A. Tax Discrimination Under EC Law

The requirement of unanimous agreement among the twenty-
seven member states for tax legislation at the EU level presents a nearly
insurmountable bar to EU-wide tax legislation.4? As a result, of all the
EU institutions, the ECJ] has exerted the greatest influence on direct
taxation. The ECJ hears direct tax cases primarily as references for pre-
liminary ruling, in which national courts refer to the EC] questions
concerning the compatibility of member state tax laws with EC law.#! In
the two decades during which it has decided direct tax cases, the ECJ
has developed robust tax nondiscrimination principles.#? Under these
principles, member states may not use their tax systems to discriminate
against EU nationals (including companies) exercising their right to
freedom of movement of goods, services, workers, or capital across

% See infra notes 40-121 and accompanying text.

36 See infra notes 122-161 and accompanying text.

37 See infra notes 162-198 and accompanying text.

38 See infra notes 189-198 and accompanying text.

%9 See infra notes 199-230 and accompanying text.

40 See EC Treaty art. 93.

41 See id. art. 234. Of the thirty-four new tax cases listed in the 2006 Annual Report,
twenty-seven were references for a preliminary ruling while only seven were direct actions.
See ANNUAL REPORT 2006, supra note 23, at 90. Thus, private litigation by EU taxpayers in
national courts, followed by references by those national courts to the ECJ, has been an
important mechanism for enforcing the EC Treaty’s prohibition on tax discrimination.

42 See infra notes 122-160 and accompanying text.
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member state borders.#® Nor may member states create obstacles that
prevent EU nationals from conducting or establishing business across
member state borders. 4+

Before one considers the overlapping tax dilemma, it is useful to
understand the Court’s conception of tax discrimination. The Court
has interpreted the EC Treaty to forbid a member state from treating a
taxpayer resident in another member state worse for tax purposes than
a similarly situated resident taxpayer.*> Impermissible tax discrimina-
tion takes a variety of forms: a state might charge nonresident taxpayers
a higher tax rate than residents on the same economic activity;* or a
state could subject nonresidents to a higher tax base than residents.*’
Likewise, a state might subject nonresidents to more onerous tax ad-
ministrative procedures than residents*® or deny nonresidents interest
on tax refunds when interest would be paid to residents.* Alternatively,

43 See EC Treaty art. 12 (prohibiting nationality discrimination); id. arts. 23-32, 39, 49,
56 (barring cross-border restraints on movement of goods, workers, services, and capital).

44 See id. art. 43 (prohibiting restraints on cross-border business establishment). For
purposes of the EC Treaty, companies are considered to have the nationality of the mem-
ber state of their corporate seat. See id. art. 48.

45 Case C-279/93, Finanzamt Koln-Altstadt v. Schumacker, 1995 E.C.R. 1-225, q 30. Ac-
cording to the ECJ], a member state engages in tax discrimination when it applies “differ-
ent rules to comparable situations” or “the same rule to different situations.” Id. Thus, if
the ECJ] determines that a cross-border taxpayer is “similarly situated” to a domestic tax-
payer, the two taxpayers may not be treated differently for tax purposes. See Ruth Mason,
Flunking the ECJ’s Tax Discrimination Test, 46 CoLuM. J. TRANSNAT’L L. 72, 77, 92-95 (2008)
(arguing that the ECJ’s explanations for its decisions present no clear conception of tax
discrimination, but arguing that the outcomes of its cases could be understood to mean
that the Court considers, at a minimum, both protectionist taxes and taxes that create
restrictions on outbound activities to violate the EC Treaty). The EC Treaty also prohibits
member states from “restricting” EU nationals’ free movement rights, but the Court’s tax
restriction jurisprudence is still undeveloped at this point, and it is not clear what restric-
tion analysis would add to the Court’s already robust notion of nondiscrimination. See infra
notes 122-160 and accompanying text.

46 See Case C-311/97, Royal Bank of Scot. plc v. Greece, 1999 E.C.R. 12651, § 34.

47 See Case C-234/01, Gerritse v. Finanzamt Neukolln-Nord, 2003 E.C.R. 1-5933, { 55
(holding that a member state could not tax nonresidents on a gross basis when it taxed
similarly situated residents on a net basis, at least in cases where gross basis taxation would
lead to higher taxes than net basis taxation).

48 See Case C-175/88, Biehl v. Administration des Contributions de Luxembourg, 1990
E.CR. I-1779, 11 18-19 (finding EC Treaty violation where full-year residents were entitled
to automatic tax refunds, whereas partial-year residents first had to participate in an ad-
ministrative procedure).

49 See Case C-330/91, Queen v. Inland Revenue Comm’rs ex parte Commerzbank AG,
1993 E.C.R. 14017, 1 20 (finding EC Treaty violation where residents, but not nonresi-
dents, were entitled to interest on tax refunds).
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a state may violate the EC Treaty by granting tax advantages to residents
while denying them to nonresidents.%0

In addition to preventing host states from discriminating against
nonresidents, the Court has also interpreted the EC Treaty to prevent a
member state from penalizing its own residents’ cross-border income
and economic activity in comparison with their domestic income and
activity.’! For example, a member state may not tax dividends received
from companies established in fellow member states more harshly than
domestic dividends.*? Thus, for EC law purposes, discriminatory taxes
include both those that treat taxpayers worse because they are non-
nationals or nonresidents and those that single out cross-border in-
come for harsher taxation than domestic income.53

Nevertheless, not all cross-border tax disadvantages amount to dis-
crimination.? If they did, the nondiscrimination requirement would be
a de facto tax harmonization requirement. For example, if the EC]
were to hold that every cross-border tax disadvantage violates the EC
Treaty, then no member state could have a tax rate higher than that of
the member state with lowest rate. Any rate divergence would mean
that residents of the lowest-tax state would experience cross-border tax
disadvantages, and therefore discrimination, whenever they invested or
did business in another state. Such a broad conception of tax discrimi-
nation would leave no room for variation among member state tax sys-
tems, and it would invade the member states’ reserved autonomy to
determine their tax base, tax rates, and rules for asserting tax jurisdic-
tion.%

The Court refers to cross-border tax disadvantages arising from
unharmonized tax systems as “disparities,” and it has explicitly declared

50 See, e.g., Case C-264/96, Imperial Chem. Indus. plc v. Colmer, 1998 E.C.R. 14695,
9 30 (holding that denial of group loss relief based on corporate residence violated the EC
Treaty); Case C-270/83, Comm’n v. France (avoir fiscal), 1986 E.C.R. 273, 1 55 (holding
that denial of imputation credits based on corporate residence violated the EC Treaty).

51 See Case C-315/02, Lenz v. Finanzlandesdirektion fiir Tirol, 2004 E.C.R. I-7063, { 49.

52 See id.

53 See id.; Gerritse, 2003 E.C.R. 1-5933, § 55; Royal Bank of Scot., 1999 E.C.R. 1-2651, 134;
Commerzbank, 1993 E.C.R. 1-4017, § 20; Biehl, 1990 E.C.R. I-1779, 11 18-19.

54 See, e.g., Case C-403/03, Schempp v. Finanzamt Miinchen, 2005 E.C.R. 1-6421, { 34
(finding no discrimination, despite the fact that alimony payments made to recipients
resident in other member states could be subject to higher taxes in Germany than pay-
ments to German recipients).

5 The Court has acknowledged this reserved autonomy. See, e.g., Case C-446/04, Test
Claimants in the FII Group Litig. (Franked Investment Income), 2006 E.C.R. I-11753, { 35
(“[D]irect taxation falls within [member states’] competence ...."); Schumacker, 1995
E.CR. 1-225, 1 21 (“[A]s Community law stands at present, direct taxation does not as such
fall within the purview of the Community.”).
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that disparities do not violate the nondiscrimination principle.5 The
concept of disparities is explored more fully in Subpart C of this Part,>’
but, at the outset of the discussion, it is useful to emphasize that rather
than condemning all cross-border tax disadvantages, the ECJ focuses
instead on cases in which the member state targets cross-border activity
for harsher tax treatment than similar domestic activities.’® A conven-
ient way to think about the tax nondiscrimination principle in the
European Union is that it demands horizontal equity in the cross-
border context, but says nothing about vertical equity.>® Member states
make autonomous vertical equity judgments about tax rates, degrees of
progressivity, personal exemptions, and so on,% but, once such judg-
ments are made, member states may be required to apply them with
equal force to both internal and cross-border situations. %!

B. Distinguishing Overlapping Taxation from Double Taxation

In order to understand the difficulties overlapping taxation creates
for the Court, one first needs to understand what overlapping taxation
is and how it differs from the more commonly understood concept of
“double taxation.” For purposes of this Article, the term “overlapping
taxation” describes situations in which two or more states concurrently
exercise jurisdiction to tax a single item of income. For example, sup-
pose Smith resides in the United Kingdom and works in the Nether-
lands. For tax purposes, the United Kingdom is Smith’s residence state,

5 See, e.g., Schempp, 2005 E.C.R. I-6421, 1 34 (noting that the EC Treaty prohibition on
discrimination “is not concerned with any disparities in treatment . .. which may result
from divergences existing between the various member states, so long as they affect all
persons subject to them in accordance with objective criteria and without regard to their
nationality”); Case C-336/96, Gilly v. Directeur des Services Fiscaux du Bas-Rhin, 1998
E.C.R. [-2793, 11 49, 53 (holding that a tax “disparity” resulting from differences between
the nondiscriminatory tax laws of two member states did not violate the EC Treaty).

57 See infra notes 74-116 and accompanying text.

58 See infra notes 74-116 and accompanying text.

59 See, e.g., Schumacker, 1995 E.C.R. 1-225, 11 24, 30. Horizontal equity is the notion that
similarly situated taxpayers should be treated the same. See Liam MURrPHY & THOMAS Na-
GEL, THE MYTH oF OWNERSHIP: TAXES AND JUSTICE 37-39 (2002). Vertical equity refers to
the notion that there may be reasons to treat taxpayers at different income levels differ-
ently—for example, a state may conclude that higher income taxpayers should pay more
tax as a proportion of their income than do lower income taxpayers. See id. at 13.

60 See Gilly, 1998 E.C.R. 1-2793, 1 49, 53 (holding that a cross-border disadvantage due
to differences in national tax rates was not discriminatory).

61 The ECJ often articulates the nondiscrimination standard as one that requires simi-
lar treatment for similar taxpayers. See, e.g., Schumacker, 1995 E.C.R. 1-225, 11 24, 30. For
horizontal and vertical equity considerations in tax policy, see MURPHY & NAGEL, supra
note 59, at 12-39.
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and the Netherlands the source of her income.%? As her residence state,
the United Kingdom asserts an unlimited right to tax Smith’s income
wherever derived. The broad tax claim of states acting in a residence
capacity derives from protections and privileges they extend to their
residents at home and abroad, as well as any benefits provided, includ-
ing education, that enhance residents’ ability to earn income abroad. 3
The Netherlands, as the source state, also claims a right to tax Smith
because it provided conditions that enabled her to earn income within
its borders, including natural resources, infrastructure, labor and capi-
tal markets, and so on.% The source state’s jurisdiction to tax is limited
to income earned within its territory.®

Because both the residence and source states have the right to tax,
overlapping taxation is commonplace in cross-border situations. To
prevent cross-border taxpayers from suffering “juridical double taxa-
tion,”® most residence states relieve double taxation unilaterally. Addi-
tionally, states may undertake reciprocal double tax relief obligations in
bilateral tax treaties.

In some cases, the tax treaty between the source state and the
residence state solves the overlapping tax problem by assigning exclu-
sive tax rights to one state.5” Tax treaties, however, usually do not as-
sign exclusive taxing rights.® Instead, in most cases, they provide that
both states will exercise limited, but nevertheless concurrent, tax ju-

62 Residence for tax purposes is based on a personal connection to the state, such as
domicile or length of physical presence. See HUGH J. AULT & BRIAN J. ARNOLD, COMPARATIVE
INCOME TAXATION: A STRUCTURAL ANALYSIS 347 (2d ed. 2004). The United States is unique
in taxing on the basis of citizenship, even when its citizens physically reside outside of the
United States. See id. Corporate tax residence is usually based on place of incorporation or
place of management and control. See id. at 347-50. For discussion of the normative justifica-
tions for source- and residence-based taxation, see generally Nancy H. Kaufman, Fairness and
the Taxation of International Income, 29 Law & PoL’y INT’L Bus. 145 (1998).

63 See Musgrave, supra note 16, at 1336-37; see also Michael J. Graetz & Michael M.
O’Hear, The “Original Intent” of U.S. International Taxation, 46 DUKE L.J. 1021, 1033-41 (1997).

64 See Musgrave, supra note 16, at 1341-42.

65 See id.

66 This Article uses the terms “juridical double taxation” or “double taxation” to refer
to “international juridical double taxation,” which the Organization for Economic Co-
operation and Development (“OECD”) defines as “the imposition of comparable taxes in
two (or more) States on the same taxpayer in respect of the same subject matter and for
identical periods.” OECD, MobDEL Tax CONVENTION ON INCOME AND CAPITAL Y 1, at 7,
(7th ed., condensed version 2008) [hereinafter OECD MoODEL].

67 See, e.g., id. art. 7(1), at 26. Under article 7 of the OECD Model Treaty, if an enter-
prise residing in one state (the residence state) has activities in the other state (the source
state), the source state may not tax the profits from those activities, unless the enterprise
has sufficient activities in the source state to constitute a “permanent establishment.” See id.

68 See, e.g., id. art. 10, at 28-29.
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risdiction.® In effect, the states share the tax revenue generated by
the cross-border income, with each state taxing the income less than it
would in a purely domestic situation.”

Thus, although the two concepts are easily conflated, overlapping
jurisdiction to tax is not the same as unrelieved double taxation.”' Al-
though overlapping tax jurisdiction creates the risk of unrelieved dou-
ble taxation, it does not inevitably result in such double taxation. The
net result of overlapping taxation could be higher, lower, or the same
amount of tax as would be paid in a purely domestic situation.” Even
where double taxation (i.e., higher taxation) has been successfully
eliminated unilaterally or through bilateral tax treaties, overlapping
taxation usually persists, and, to the extent that the existence of over-
lapping taxation creates difficulties for the ECJ in resolving tax cases,
those difficulties also persist.”

% For example, under article 10 of the OECD Model Treaty, the source state must
limit its taxation of portfolio dividends to fifteen percent of the gross amount of the divi-
dend paid by a company residing in its territory to a taxpayer resident in the other party to
the tax treaty. /d. But the residence state may also tax the same dividend. /d. art. 10(2) (b).
Although article 23 provides that the residence state will relieve any resulting double taxa-
tion, concurrent exercise of tax jurisdiction persists despite the presence of the treaty and
despite the obligation to relieve double taxation. /d. arts. 10, 23, at 28-29, 35-36.

70 See Warren, supra note 1, at 132 (describing the traditional division of the tax base
between the source and residence states as “a principal function, perhaps the principal
function, of the international income tax system” (citation omitted)).

I Among tax lawyers, the term “double taxation” is almost synonymous with higher
taxation, and it constitutes such a clear source of impediments to cross-border economic
activity that, as early as 1899, Prussia and Austria entered into the first tax treaty to prevent
it. See Zvi DANIEL ALTMAN, D1spPUTE RESOLUTION UNDER Tax TREATIES 13 (2005). The 200
pages of commentary to the OECD Model Treaty begin with the following statement of
purpose:

[Double taxation’s] harmful effects on the exchange of goods and services
and movements of capital, technology, and persons are so well known that it
is scarcely necessary to stress the importance of removing obstacles that dou-
ble taxation presents to the development of economic relations between
countries.

OECD, Introduction to the OECD Model Tax Convention and Commentary { 1 (2005), reprinted
in 1 MATERIALS ON INTERNATIONAL AND EC Tax Law 45 (Kees van Raad ed., 6th ed. 2006).
In contrast, I use the term “overlapping taxation” to describe a common cross-border
situation in which two countries tax the same item of income.

72 Lower taxation would result if one state did not exercise its full taxing jurisdiction
because it anticipated that the other would do so, but the other state did not fully tax.
Lower taxation could also result if one state perceived itself to have a double tax relief
obligation, even though the other state had not fully taxed the item of income.

73 See infra note 81-132 and accompanying text.
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C. Tax Disparities

The next fundamental issue concerns the nature of the difficulties
created for the ECJ by overlapping tax jurisdiction. According to the
Court, the member states remain free to set their own tax rates, tax
bases, and rules for allocating among themselves jurisdiction to tax in-
ternational income.” These retained powers enable the states to for-
mulate tax policy independently of each other and to meet their indi-
vidual revenue needs. The simultaneous application of uncoordinated
tax laws by two states, however, may result in tax disparities, which the
Court defines as differences between the tax treatment of cross-border
and domestic situations that arise from unharmonized member state
tax systems.”

In recognition of member state tax autonomy, the ECJ acknowl-
edges that disparities do not violate the prohibition on discriminatory
taxation,”® and the Court has declared that the EC Treaty provides no
guarantee to EU taxpayers that their decision to engage in cross-
border economic activities will be tax neutral.”” Nevertheless, when a
tax disparity results in a net tax disadvantage to the taxpayer, the
Court may erroneously conclude that there was discrimination.”® Ad-
ditionally, when a tax disparity results in a net tax advantage, the ad-
vantage may obscure the fact that one of the states actually discrimi-
nated in violation of the EC Treaty.”

™ See, e.g., Franked Investment Income, 2006 E.C.R. I-11753, { 52 (“[IIn the absence of
any unifying or harmonizing Community measures, member states retain the power to
define, by treaty or unilaterally, the criteria for allocating their powers of taxation, particu-
larly with a view to eliminating double taxation.”).

5 See, e.g., Schempp, 2005 E.C.R. 1-6421, T 34 (“It is settled case-law that Article 12 EC is
not concerned with any disparities in treatment, for persons and undertakings subject to
the jurisdiction of the Community, which may result from divergences existing between
the various Member States, so long as they affect all persons subject to them in accordance
with objective criteria and without regard to their nationality.” (citation omitted)).

76 See supra note 56 and accompanying text. It is possible that disparities between
member states’ laws, although nondiscriminatory, could so hamper cross-border move-
ments that the Court would consider them to violate the EC Treaty as “restrictions.” See
infra notes 199-210 and accompanying text (considering how adoption by the ECJ of a
“restriction” approach in tax cases would impact the proposal made in this Article).

7 Cf. Case C-365/02, In re Lindfors, 2004 E.C.R. I-7183, { 34 (“The EC Treaty offers no
guarantee to a citizen of the Union that transferring his activities to a Member State other
than that in which he previously resided will be neutral as regards taxation. Given the dis-
parities in the tax legislation of the Member States, such a transfer may be to the citizen’s
advantage in terms of indirect taxation or not, according to circumstance.”).

8 See infra notes 80-98 and accompanying text.

7 See infra notes 99-116 and accompanying text.
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1. When Higher Taxes Do Not Discriminate

A higher tax bill alone is not proof of discrimination.8 The EC
Treaty only protects EU nationals from discriminatory taxes—those
that use the taxpayer’s nationality, residence, or foreign-source in-
come as a basis for less favorable taxation compared to that applied in
a similar domestic situation. Disparities may, however, create nondis-
criminatory cross-border tax disadvantages that the Court erroneously
perceives to be discriminatory.

Consideration of disparate tax rates shows why disparities do not
constitute nationality discrimination, even when they create cross-
border tax disadvantages. Suppose there are two member states: High
and Low. High taxes all income at a rate of 50%, while Low taxes all
income at a rate of 25%. If Mary resides in Low, but invests in High, she
will pay higher taxes on her cross-border investment than she would on
an equivalent domestic investment in Low. Mary therefore suffers a
cross-border tax disadvantage. High does not discriminate against her,
however, as long as it taxes her at the same rate as it would have taxed
one of its own residents. To preserve the member states’ autonomy to
set tax rates, the Court has accepted cross-border tax disadvantages
caused by differences in tax rates.?! In contrast, discrimination occurs
when a member state singles out cross-border taxpayers or cross-border
activities for worse tax treatment.8? For example, High would discrimi-
nate if it taxed Mary at a rate of 60% while taxing its own residents at
only 50%.83

80 See, e.g., Gilly, 1998 E.C.R. 12793, 11 34, 48; ¢f. In re Lindfors, 2004 E.C.R. I-7183,
1 34.

81 See Gilly, 1998 E.C.R. I-2793, 11 34, 48 (holding that a cross-border tax disadvantage
caused by the resident state’s foreign tax credit limitation did not violate the EC Treaty
because the disadvantage was caused by divergent “scales of direct taxation” and to require
the resident state to “reduce its tax in respect of the remaining income . .. would . .. en-
croach on its sovereignty in matters of direct taxation”).

Advocate General Léger noted that the ECJ lacks the power to eliminate disparities:
“[I1n the absence of Community harmonisation it must be accepted that there is competi-
tion between the tax regimes of the various Member States.” Case C-196/04, Cadbury
Schweppes plc v. Comm’rs of Inland Revenue, 2006 E.C.R. I-7995, I 55 (opinion of Advo-
cate General Léger); see also Case C-374/04, Test Claimants v. Comm’rs of Inland Revenue,
2006 E.C.R. I-11673, 11 37-39 (opinion of Advocate General Geelhoed) (concluding that
disparity cases are nonjusticiable).

82 Nationality and state of tax residence tend to overlap; therefore, the Court scruti-
nizes tax classifications based on residence because such classifications may indirectly dis-
criminate on the basis of nationality. See, e.g., Schumacker, 1995 E.C.R. 1-225, 1 27-29.

83 See Royal Bank of Scot., 1997 E.C.R. 12651, § 34 (holding that Greece discriminated
when it taxed domestic banks at 35% but branches of foreign banks at 40%).
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Like tax rates, tax base definitions vary considerably from state to
state.3* These differences derive from divergent tax policy decisions
by the member states. Consider the taxation of alimony. Some states
tax alimony as income to the recipient. To ensure that alimony in-
come will be taxed at least once, but not more than once, between the
former spouses, such states allow the alimony payer to deduct it. But
the same result—a single tax on the alimony—could be achieved by
including the alimony in the payer’s income (by denying the deduc-
tion), and excluding the alimony from the income of the recipient.
The first method makes the recipient taxable on the alimony, while
the second method makes the payer taxable. The choice between the
two is a matter of national tax policy.

Germany employs the first method, but Austria employs the sec-
ond.? The disparity in the treatment of alimony between Germany
and Austria could lead to a cross-border disadvantage if the alimony
payer lives in Austria, and the recipient in Germany. In that case, both
the payer and the recipient may be taxed on the alimony.% Although
this result would be harsh, neither state would have committed na-
tionality discrimination because neither state singled out cross-border
alimony payments for worse tax treatment than that applicable to
domestic alimony payments. Instead, the cross-border tax disadvan-
tage resulted from the mismatch of the German and Austrian tax sys-
tems; it is a disparity.87

Notice that differences in national tax rules may also result in
cross-border tax advantages. When Mary, who resides in Low, invests in
High, she suffers a cross-border tax disadvantage. A resident of High
who invests in Low, however, would secure a cross-border tax advantage
from the differences in national tax rates. Similarly, although an Aus-
trian alimony payer and a German alimony recipient both may pay tax
on the same cross-border alimony payment, if the payer lives in Ger-
many and the recipient in Austria, neither may pay tax on the ali-
mony.® The first case might seem too harsh and the second case too

84 See, e.g., Schempp, 2005 E.C.R. 1-6421, 19 42-48.

85 See id. (involving cross-border alimony payments from Germany to Austria). The
United States taxes the recipient on alimony, and it allows the payer a deduction. See I.R.C.
§§ 61, 71 (2000).

86 See Schempp, 2005 E.C.R. 1-6421.

87 See id.

8 The payer would get a deduction in Germany, but the Austrian recipient would not
have to include the alimony in income. Cf. id. { 5. This example assumes that the payer’s
deduction would not be conditioned upon the recipient’s inclusion of the payment in
income. This assumption is contrary to fact in the case of Germany. See id.; ¢f. Lunding v.



2008] Made in America for European Tax: The Internal Consistency Test 1293

generous, but the unfairness stems from the mismatch of the German
and Austrian tax systems, not discrimination.?® These features are
common to all tax disparities: (1) they may create disadvantages or ad-
vantages for cross-border situations, and (2) no particular state can be
said to be at fault for the disadvantage or advantage.

Because it can be difficult to distinguish cross-border tax disadvan-
tages caused by disparities from cross-border tax disadvantages caused
by discrimination, however, the EC] may incorrectly hold merely dispa-
rate tax laws to be discriminatory.? Such judicial errors infringe mem-
ber state tax autonomy, unnecessarily narrow member states’ tax policy
options, and make it more difficult for member states to raise sufficient
tax revenue to fund their social programs.®! To the extent that member
state tax laws represent the political will of the state’s population, the
Court’s erroneous invalidation of tax laws also exacerbates the anti-
majoritarian difficulty.?2 Thus, the ECJ is sometimes perceived as sup-
planting the role of national legislatures in making tax policy although
it lacks both a democratic mandate and tax expertise.?

On the other hand, judicial overreaching in the tax area promotes
tax harmonization, which could lower compliance costs, reduce distor-
tions of decisions by EU taxpayers concerning where to locate eco-

N.Y. Tax Appeals Tribunal, 522 U.S. 287, 314-15 (1998) (involving an alimony deduction
allowed by the state of New York to resident payers without a requirement that an out-of-
state recipient be subject to tax on the alimony).

8 It is possible that disparities between member states’ laws, although nondiscrimina-
tory, could so hamper cross-border movements that the Court would consider them to
violate the EC Treaty as “restrictions.” See infra notes 199-210 and accompanying text.

9% Arguably, this was the case in De Groot. See Case C-385/00, De Groot v. Staatssecre-
taris van Financién, 2002 E.C.R. I-11819, { 110 (holding that a member state discriminated
against a resident taxpayer when it denied personal tax relief in proportion to the resi-
dent’s exempt foreign-source income). The Court based its holding in part on reliance on
the fact that the host states in which the taxpayer earned his foreign income would not
provide the taxpayer with personal tax relief, even though they taxed him on his income
sourced within their territory. See id.; see also Wattel, supra note 14, at 213.

91 This effect may be exacerbated by the ECJ’s consistent refusal to recognize the need
to raise revenue or to prevent tax base erosion as proper justifications for tax discrimina-
tion. See, e.g., Case C-422/01, Forsikringsaktiebolaget Skandia (Publ.) v. Riksskatteverket,
2003 E.C.R. I-6817, 53 (“[T]he need to prevent the reduction of tax revenue is not . . . a
matter of overriding general interest . . . which would justify a restriction . . ..”); De Groot,
2002 E.C.R. I-11819, 1 103 (“[A] loss of tax revenue can never be relied upon to justify a
restriction on the exercise of a fundamental freedom.” (citation omitted)).

92 Mason, supra note 14, at 95-103 (arguing that national tax systems give voice to the
particular cultural and political values of the citizens of each member state and provide a
competitive regulatory market through which the best tax system has a chance to emerge).

9 See, e.g., Michael J. Graetz & Alvin C. Warren, Jr., Dividend Taxation in Europe: When
the EC] Makes Tax Policy, 44 CommoN MKT. L. REv. 1577, 1602-03 (2007) [hereinafter
Graetz & Warren, Dividend Taxation in Europe]; Graetz & Warren, supra note 14, at 1229-32.
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nomic activity and investment, and reduce the risk of unrelieved dou-
ble taxation. In addition, greater tax harmonization could counteract
what some have characterized as a “race to the bottom” in which mem-
ber states compete for investment by lowering their taxes.* Such com-
petition could ultimately result in reduced social spending, as states cut
benefits to keep pace with lesser tax revenues.%

Despite these potential benefits, greater tax harmonization in
Europe is not necessarily desirable.? State tax autonomy allows states to
respond quickly and flexibly to voter preferences, and the presence of
competing tax jurisdictions imposes budgetary discipline on each
state.9” Moreover, further judicial encroachments on member state tax
sovereignty could provoke backlash among the member states. If the
states perceive the Court to exceed its mandate to review national tax
laws for discrimination, they could narrow its jurisdiction. The mem-
ber states have already considered revoking the Court’s jurisdiction to
review national direct tax cases.% Although this radical idea may have
been motivated primarily by the desire to shield even discriminatory
tax legislation from judicial review, the Court’s invalidation of merely
disparate tax legislation may ultimately undermine its position as the
primary force for tax integration in the European Union.

Disparities, and the market distortions they create, can thus be
seen as the price paid for retained member state tax sovereignty. And to
avoid infringing member state tax sovereignty, the EC] needs a reliable
way to determine when cross-border tax disadvantages result from
disparities.

9 See Communication from the Commission to the Council and the European Parliament: A
Package to Combat Harmful Tax Competition in the European Union, at 3—4, COM (1997) 564
final (May 11, 1997) (discussing tax competition among the EU member states).

9 See id. But see Wallace E. Oates, Fiscal Competition and the European Union: Contrasting
Perspectives, 31 REGIONAL ScI. & UrB. Econ. 133, 137 (2001) (characterizing the studies on
inter-jurisdictional tax competition as finding that such competition results in suboptimal
equilibria, rather than a “race to the bottom” or a “downward spiral in public sector activi-
ties”).

96 See Mason, supra note 14, at 100 (describing tax competition as an important com-
ponent of Ireland’s recent economic growth). See generally Clayton P. Gillette, Business In-
centives, Interstate Competition, and the Commerce Clause, 82 MINN. L. REv. 447 (1997) (arguing
more generally that regulatory competition between the states may be constructive).

97 See, e.g., Oates, supra note 95, at 135-36, 143.

98 See Melchior Wathelet, Direct Taxation and EU Law: Integration or Disintegration?, 13 EC
Tax Rev. 2, 4 (2004) (criticizing such suggestions made at the Intergovernmental Confer-
ence for the European Constitution).
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2. When Lower Taxes Discriminate

Although the ECJ and commentators usually conceive of dispari-
ties as creating net cross-border disadvantages, as the tax rate and ali-
mony examples show, differences between th