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the school subsequently expelled the writer for the entire year.  The student contended 

that the school district violated his First Amendment rights.   

After considering whether or not the speech constituted a “true threat” the trial 

court and the Eighth Circuit agreed that since he did not intend to ever give the letter to 

the girl in question, the speech was not a true threat.  Although the speaker did not intend 

to give his ex-girlfriend the letter, on receipt of it, she was both physically and 

emotionally harmed.  She did not attend school for fear of encountering him.  She slept 

with the lights on and checked under her bed every night fearing he would kill her.  This 

young girl was significantly precluded from her right to a safe public school education.  

In response to this case, the court should have more closely looked at the effects that this 

type of sodomizing speech can have on this young girl, and females in general.  Although 

the speech may not have been a true threat, it still should be punishable after considering 

its violation of other’s rights, namely the speaker’s ex-girlfriend.  If the court had 

approached this case through a more communitarian lens, as implemented in Harper, the 

lower court’s decision may have been reversed and the rights of the young female would 

not have been neglected.    

In both of the aforementioned cases, Harper and Doe, the speech had the potential 

to significantly impinge on other students rights to learn and be “left alone.”  Although 

Tinker’s test may have been sufficient for the simple case in Iowa, the speech that is 

coming from our students unfortunately has more considerable effects on the learning 

environment.  An application of Tinker narrowly applies a disruption standard to 

conclude whether certain speech is permissible on-campus or not.   Under Tinker, speech 
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is protected up to the point where it becomes disruptive.  The focus is on the speech and 

its disturbing impact.  This type of approach rules out the possibility that certain speech 

has gross consequences on other students and the school environment even if it does not 

impose an obvious disruption.  Clearly the anti-homosexual T-shirts in Harper and the 

sexually explicit and sodomizing speech in Doe may not have caused a physical uproar 

from either gay students or the female student, but the consequences on these victims 

were great.  Moreover, speech that targets individuals or specific groups in a threatening 

or hateful manner may intimidate the victims and hinder them from speaking in 

opposition, further precluding a disruption.  A disruption standard that relies on the 

physicality will ignore the more subtle, yet just as devastating effects certain speech can 

have on community members.              

 After critiquing three essential components of the Tinker decision, the 

inadequacies of its application in modern cases are revealed.  Although the Tinker court 

may have accurately protected the political demonstration of black armbands in the 

sixties, the standard set forth becomes problematic with the rise in school violence and 

the advent of the Internet.  Current cases are considerably more convoluted and cannot 

easily fit into the Tinker formula.  As school officials attempt to thwart off violence, they 

are exercising their power over student speech more readily than ever before.  To many 

school officials and parents chagrin, our nations public schools are far from save havens.  

The political demonstration of the sixties is vastly different from the hate speech, 

threatening speech, and violent speech that plague our schools today.  Moreover, the 

perpetual school violence raises heightened awareness of speech that could critically 



  

 53 

impact the community.  It would be a drastic understatement to suggest that schools are 

“not quite the same” as they used to be.  A frightening phenomenon of troubled children 

and adolescents reeking havoc on their peers has given rise to a perturbing ambience that 

student speech must realistically be considered in the context of. 

Additionally, the Internet has become a provocative tool that students use to 

express their opinions which may both directly and indirectly affect members of the 

community.  Yet, as articulated previously, speech that occurs outside of school grounds 

or hours, a characteristic of most student Internet speech, has historically been granted 

more protection under the First Amendment.  Unfortunately speech that is taking place 

off-site is significantly filtering into the school day and therefore requires more 

scrupulous consideration.  Tinker only addressed student speech that occurred within the 

school house gates.  Hazelwood considered speech that was after school hours, but still 

co-curricular speech.  Internet speech by a student which so often referred to as student 

speech falls under neither of these two categories.  The decisions in Tinker and 

Hazelwood are rightfully deserving of merit, but the bound from these Supreme Court 

cases to the more convoluted cases has become increasingly larger.  How can the 

standards set forth by previous cases survive the changing nature of our public schools 

and student speech?  

The final call to Tinker’s inadequacies considered the strictly speaker focused and 

disruption analysis of the speech.  Given the community that exists in public schools, 

courts must head the effects that certain speech has on this unique population.  The more 

we focus on the rights of the speaker, the more we potentially preclude the rights of other 
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individuals who may be adversely affected by the speaker’s expression.  In order to 

accurately assess the protection of speech under the First Amendment, all of the 

implications of the speech must be assessed, particularly in the school setting.  Tinker 

cannot be contorted to accurately address the issues facing our courts today.  The final 

chapter will project a new way of looking at student speech, given the proposed 

inadequacies of a distorted application of Tinker.             
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CHAPTER 3:  
BEYOND THE SCHOOLHOUSE GATES 

 
 

 Now that the limitations of Tinker have been exposed, it becomes necessary to 

develop a new approach with which to survey student speech cases.  Although the Tinker 

decision to protect student speech was adequate, given the nature, context, and period of 

the case, more modern issues have arisen which call for a new assessment of the First 

Amendment rights of student speech.  In a noble attempt to preserve the democratic 

foundation of our nation, courts have held freedom of speech as a coveted right.  Given 

that many of the cases in question are decided in favor of the student, a strong tendency 

to protect the rights of the individual has prevailed.   

Additionally, courts are continuously applying the Tinker standard to student 

speeches unequivocally as it is revered as the paramount Supreme Court decision.  Yet, 

the breath of Tinker is quite narrow and cannot be stretched to tackle the more complex 

cases of today.  The standards set out in Tinker were developed under certain pretenses 

and require that the student speech be both on-campus and materially disruptive to 

sanction any discipline by school officials.  This narrow approach is insufficient when 

reflecting on student speech in our modern cyber age.  Moreover, the Tinker court gave 

little attention to the effects of the speech on the community members.  On the contrary, a 

more communal view of the speech, allowing for all possible implications and competing 

interests as a result of the speech would be more appropriate given the unique 

characteristics of a school setting.  In life outside of the schoolhouse gates, individuals 

are not significantly precluded in their freedom of speech, but many cases involving 
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freedom of speech have given significant attention to the context of the speech.  It is 

imperative that although schools are an essential environment for discourse and a 

flourishing “market place of ideas” student speech must not be viewed as an end in itself.  

When student speech is unexamined and awarded full protection, the rights of certain 

community members are often overlooked.  

As displayed by prior court decisions, when freedom of expression is considered 

in a school setting, the arena of permissible speech becomes much narrower.  Given the 

maturity level of students attending public schools, certain speech can be quite 

inappropriate and harmful to their education.  There must be some sort of filter for speech 

when dealing with a younger and more naïve audience.  As sculptors of moral intellect 

and character, schools have a duty to encourage discourse, yet curb hateful, disparaging, 

or threatening speech.  In Frugis v. Bracigliano,122 the New Jersey Supreme Court 

recognized that school officials have an affirmative duty to protect children: “No greater 

obligation is placed on school officials than to protect children in their charge from 

foreseeable danger, whether those dangers arise from the careless acts or intentional 

transgressions of others.  Although the overarching mission of a board of education is to 

educate, its first imperative must be to do no harm in its care.”123  Given the unique 

environment of the school, a new theory must be developed to balance both the rights of 

the speaker with the rights of the community members.  

 

                                                
122 Frugis v. Bracigliano, 177 N.J. 250 (2003).  
123 Jeanne LoCicero, “Preventing bullying while protecting free speech,” The New Jersey Lawyer Special 
Supplement; In Re: Trial Law; Vol. 15, Nov. 41, 22 (accessed October 16, 2006). (citing Frugis v. 
Bracigliano) 
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A Communitarian Perspective on Student Speech 
 

 
The proposed scheme will employ a more communitarian perspective on student 

speech.  An understanding of historical evolution of communitarian ideas with further 

highlight the breath of this new approach.  Through much of American history, until the 

1960s, rights were neglected, including those of women, minorities, and the disabled.   

However, communitarians have shown that during the next generation, rights were 

pushed to the point that the public interest and the moral culture were undermined.124  As 

of the early 1990s, a counter-correction set in, which arguably went overboard in the 

opposite direction, especially in the wake of September 11, 2001.125   

America’s rights-tilt, developed between 1960 and 1990, is gradually being 

corrected in response to communitarian urging.  Society has been willing be more 

mindful of social responsibilities, the common good, and the moral culture in comparison 

to prior decades.126  Communitarians assert that an exclusive focus on the rights of 

individuals ignores the realities of social existence and personal responsibility of 

individuals in a community.  Communitarianism shifts the focus away from individuals 

and more on communities and societies.  Central to the communitarian theory are the 

positive rights of individuals, specifically rights or guarantees to certain things.  These 

types of rights may include, but are not limited to, public education, a safe and clean 

environment, affordable housing, a social safety network and even universal health care.  

Communitarians share a quest for the moral, legal, and intellectual criteria that balance 
                                                
124 Mary Ann Glendon, Rights Talk: The Impoverishment of Political Discourse (1991).  
125 Amitai, Etzioni, Implications of Select New Technologies for Individual Rights and Public Safety, 15 
Harvard Journal of Law and Technology 257 (2002).   
126 Amitai Etzioni, The New Golden Rule: Community and Morality in a Democratic Society (1996).  
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concerns for our common good and for autonomy.127  One such example of the 

communitarian position would be that in support of recycling.  Although each individual 

has the right and autonomous freedom to litter and pollute the environment, the 

Communitarian position would harp on the moral responsibility that one has to the 

greater environment.  Though there may not be an individual incentive for one person to 

recycle, the collective action by community members will promote a greater common 

good which will result in a safer, cleaner environment in the future.    

Since the seventies, opponents of communitarians, called civil libertarians, have 

argued for and promoted individual rights, particularly free speech.  Civil libertarians 

present the First Amendment as if it is semi-sacred, and any attempts to curb it as 

sacrilegious and outright offensive.128  These critics of communitarians suggest that 

individual rights, especially the First Amendment, should trump all other 

considerations.129  Yet, in the school environment, this mind-set can be extremely 

dangerous. Communitarians have warned against the moral implications of focusing on 

one’s individual rights which then compromise the rights of the greater community.  This 

warning should be particularly heeded when considering the hateful, threatening, and 

demeaning speech that can be detrimental to young adolescents.  Communitarians assert 

that the victims of verbal abuse such as racism, sexism, and other slurs, cannot be ignored 

in attempts to uphold the First Amendment.  Additionally, although Communitarians may 

                                                
127 A Communitarian green space between market and political rhetoric about environmental law,  
http://www.lawnet.lk/docs/articles/international/HTML/BA58.html (accessed May 3, 2007). citing Amitai 
Etzioni, The Essential Communitarian Reader xi (1998). 
128 Amitai Etzioni, “Symposium: Do Children Have the Same First Amendment Rights as Adults?: On 
Protecting Children from Speech,” 79 Chicago-Kent Law Review 79 (2004) , 40. 
129 Amitai Etzioni, 40.  
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propose a unique way of looking at speech, they are no less proponents of the First 

Amendment and that which is protects.  The Communitarian perspective can provide 

some guidance in reconciling student speech cases of the past with those of today.  The 

greater context and the implications of student speech on the community become crucial 

to the equation of balancing individual autonomy and a common good.   

A judicious process needs to be undertaken which considers the broader audience 

of the speech, including students, faculty, parents, and ultimately a much larger 

community outside of just the school setting.  As documented, students, especially those 

in high school, are at of an age where defying authority often becomes “cool” and getting 

away with it is even “cooler.”  Justice Black warned in his Tinker dissent that our schools 

are a place where school officials must command respect and order to ensure that our 

nation’s children are provided with a sound learning environment.  Justice Black 

considers the slippery slope that the armband demonstration could provide in allowing 

students to run the schools, or as the saying goes to let “the idiots run the asylum.”  Not 

only does a focus on the speaker’s rights often blur rights of members in the community, 

but it also potentially hinders our nation’s public schools from fulfilling their duties.  A 

systematic examination of the specific speech through a series of questions will force our 

school administrators, legislators, and courts to approach student speech from a more 

Communitarian perspective.  Some of the questions that should be addressed must be: 

“Was the speech directed at a specific group or individual?” “Would a reasonable person 

perceive the speech to be harmful to the community and or its members?”  “Was there 

significant harm caused as a result of the speech?” “Will the protection of this speech 
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ignore the rights of others in the community to enjoy a peaceful education?”  The 

answers to these questions must be carefully considered in order to fully understand the 

ramifications of the student speech.  By approaching student speech with a more 

communal lens, courts will prevent exclusive protection of an individual’s rights in the 

school environment whose acts can have grave effects on the community as a whole.  

Given the web that intertwines students, teachers, faculty, parents and the greater 

community, ignoring these many facets of student speech would be insufficient and 

irresponsible.             

It must be conceded that in proposing a more communal approach, student 

expression is not meant to be stifled unnecessarily.  Instead, speech that is positively 

integrated into the school environment and may seem controversial cannot be struck 

down simply because the community may need to question its values, teachings, or 

actions.  This only reinforces the necessity to look at the speech in the context of the 

communal environment.  An important statement by the Tinker court still will hold 

considerable weight even given the communal argument.  The Tinker court explicitly 

says that “In order for the State in the person of school officials to justify prohibition of a 

particular expression of opinion, it must be able to show that its action was caused by 

something more than a mere desire to avoid the discomfort and unpleasantness that 

always accompany an unpopular viewpoint.”130  This stipulation should be adequately 

heeded to prevent school officials from making decisions based on viewpoint 

discrimination.  In an attempt to encourage social enlightenment in schools, careful 

                                                
130 Tinker v. Des Moines Independent Community School District, 393 U.S. 503 at 508 (U.S., 1969).  
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caution should be asserted to neither suppress nor punish speech that attempts to stir 

public discourse in a productive manner.  The communitarian approach will in no way 

hinder the ability of schools to uphold the highly coveted “market place of ideas.”   

 

Application of Communitarian Perspective 
 

An application of the communitarian perspective to current cases becomes 

necessary in order to elucidate the value of it.  In the following application, three 

different genres of student speech cases will be considered to highlight the versatility of 

this communitarian approach.  The three genres that will be analyzed are hate speech, 

threatening speech, and “off-campus” speech.   

 
Hate Speech  
 
 In order to provide a safe and equitable learning environment, school officials 

begin reprimanding students for derogatory comments at very young ages.  

Unfortunately, hate speech still occurs, maybe even more so in high schools when 

students try to establish a sense of security by degrading others.  As guardians and 

caretakers, schools should be required to combat hate speech that could substantially 

impinge on a child’s character development.  When the First Amendment was created, it 

was intended to encourage dialogue and questioning, but its purpose was hardly meant to 

protect hate speech.  Although some tolerance for this type of speech is awarded 

protection outside of the school environment, there is no place for it in the school context.  

Schools should not be required to tolerate bigotry in name of the First Amendment.  

Regardless of whether the speech is directed at a minority or majority group, if the 
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message significantly degrades another student, the school officials should have the 

authority to ban it.  A more communitarian approach will ensure that all groups are 

respected and the speech can be more accurately assessed.   

Let us now consider a recent case that was quite similar to Harper v. Poway 

Unified School District in that it considers the protection of an anti-homosexual T-shirt 

worn during the school day.  On April 17, 2007, a federal court denied a preliminary 

injunction request from two high school students wishing to wear T-shirts displaying the 

message, “Be happy, not gay,” in Zamecnik v. Indian Prairie School District.131  The 

students, Heidi Zamecnik and Alexander Nuxoll wanted to wear the T-shirts in 

opposition to the “Day of Silence” that was meant to observe the prejudices that 

homosexuals face.  Zamecnik and Nuxoll argued that their shirts were in honor of the 

“Day of Truth” which is a nationwide silent protest against homosexuality.  Additionally, 

they both attributed their protesting to their Christian beliefs.  Although, the students 

claimed that the school suppressed their religious rights, the court did not find this to be 

substantially supported, “in light of the alternative forms of expression that will not be 

restricted.”132  These alternative forms of expression were, “messages positively 

expressing support for heterosexuality.”133  The problem arises when the negative 

message can potentially be dangerous to other youth’s development.  The message was 

clearing implying that homosexuals cannot be “happy” and in order to be happy, one 

must not be homosexual.  This anti-message is quite different from a pro-message that 

                                                
131 Erica Hudock, “Court rules students could not wear anti-gay T-shirt,” Student Press Law Center, April 
20, 2007, http://www.splc.org/newsflash.asp?id=1510&year= (accessed May 2, 2007). 
132 Hudock.  
133 Hudock. 



  

 63 

may be awarded more tolerance.  Attorney Jack Canna, representing the school district, 

noted that many community members were concerned about a ruling that would permit 

“problematic remarks” at school.134  In response, Attorney Jonathan Scruggs of the 

Alliance Defense Fund, a Christian civil rights organization, said an appeal is being filed 

with the Seventh U.S. Circuit Court of Appeals.  He also stated that “the school is 

attempting, in their words, to promote a community of tolerance, but when a message 

comes along that the school doesn’t like, it censors it.  It has to protect speech in any 

case.  You can’t suppress speech just because someone might find it offensive.”135  

Scruggs’ analysis is missing the point of this case entirely.  His statement saying that 

schools should protect speech “in any case” can be particularly problematic and burn a 

path to bigotry, violence, and intolerance.  The court recognizes the risk that accompanies 

this type of speech and therefore did not grant the preliminary injunction to allow the 

students to wear the T-shirts.  In addition, if this case was considered through a 

communitarian lens, the fact that the speech did not cause the necessary disruption, does 

not exonerate the students and their expression.  Regardless of whether a true disruption 

was caused from the speech, communitarianism calls attention to the common good, and 

cautions that protecting derogatory speech would undermine the community’s values and 

poison the learning environment.  Although these two students are individuals with a 

certain level of freedom of expression, they are also individuals who are responsible for 

their speech which is detrimental to the greater community.   

                                                
134 Hudock.  
135 Hudock.  
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 In this case, the focus was not exclusively on the speakers’ First Amendment 

rights, but rather attention was given to the negative implications of the speech on the 

community.  Additionally, although disruption was considered as a possible hazardous 

effect, the school and the court recognized that allowance of this type of speech could 

have harmfully affect the mental psyche of a homosexual child.  In student speech cases, 

the disruption standard in Tinker should not be disregarded, yet, the court must also 

reasonably assess the severe damage to the self-esteem and self-worth that the speech 

could cause.  In response to the anti-homosexual speech, the court in Harper v. Poway 

Unified School District, highlighted the importance of this necessary assessment.  The 

Harper court noted that, “advising a young high school or grade school student while he 

is in class that he and other gays and lesbians are shameful, and that God disapproves of 

him, is not simply ‘unpleasant and’ offensive’ [but] it strikes at the very core of the 

young student’s dignity and self-worth.”136   

 Additionally, the majority in Harper caution that using only the singular 

application of the disturbance standard, a school would be required to tolerate hate speech 

up until the targeted group responded physically to the speakers.  Using explicit T-shirt 

examples stating, “Hitler Had the Right Idea” on one side and “Let’s Finish the Job!” on 

the other, or “Hide Your Sisters – The Blacks Are Coming,” the majority stated that, 

“Under the dissent’s view, large numbers of majority students could wear such shirts to 

class on a daily basis, at least until the time minority members chose to fight back 

                                                
136 Harper v. Poway Unified School District, 455 F. 3d 1052 at 1053 (9th Cir., 2006). 
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physically and disrupt the school’s normal educational process.”137  Clearly, this type of 

toleration would be detrimental to the learning environment of schools.   

It is imperative to reiterate that regardless of whether the speech is targeted at 

minority or majority groups, if it significantly impinges on the safe, positive, and 

tolerating setting of the school it should not be granted protection under the First 

Amendment.  Circuit Judge Gould’s opinion in Harper highlights this idea as he so 

eloquently stated, “Hate speech, whether in the form of a burning cross, or in the form of 

a call for genocide, or in the form of a tee shirt misusing biblical text to hold gay students 

to scorn, need not under Supreme Court decisions be given the full protection of the First 

Amendment in the context of the school environment, where administrators have a duty 

to protect students from physical or psychological harms.”138  

 Through the analysis of Harper and Zamecnik, a more communitarian theory will 

continue to promote tolerance and respect among students which will foster the growth of 

the population as a whole.  It is clearly unnecessary to allow negative prejudices to 

prevail in the classroom, especially given the vulnerability of the students’ self esteem 

and character.  Although some may argue that children need to develop tough skin in 

preparation for the discrimination and prejudices of the “real world”, a school has the 

responsibility to sculpt students into self-aware, respectful members of society.  

Condoning messages that attack another’s character will significantly hinder this mission.  

Continuing the examination of student speech under a more communitarian lens, a look at 

cases involving threats will further identify the strengths of this approach.    

                                                
137 455 F. 3d 1052 at 1053. 
138  455 F. 3d 1052 at 1053-1054.  
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Threatening Speech  

 Another common case of student speech involves expressions to inflict physical 

harm on other students.  As mentioned previously, one of the few forms of speech that 

does not receive protection under the First Amendment is that which is a “true threat.”  

Clearly, if a school can prove that the speech in question is a directed threat then 

discipline would be warranted.  Unfortunately, due to the complexity and also ambiguity 

of the threats doctrine, it is often difficult to prove that speech is in fact a “true threat.”  

Consequently, should speech that is not necessarily a “true threat” be protected at all 

costs, regardless of the effects it has on the greater members of the community?  Given 

the increasing violence in high schools across our nation, school officials are taking 

precautionary measures in order to prevent the occurrence of violence on their campuses.   

 Just recently a local Massachusetts high school began investigations after two lists 

of students, one of boys and one of girls, which had the words, “kill” “dismember” and 

“torture” ( spelt torcher) after each name, were found in the school bathrooms.139  At 

Central Catholic High School, a seventeen year old junior, Katie Koontz, is currently 

being charged with threatening to commit murder and bodily harm.140  According to 

police, Koontz’s name was on the list of targeted girls, and she denied knowing anything 

about the lists.  Additionally, a MySpace.com web page was found by students and 

parents displaying pictures of the students on the lists, more threats, and a poem 

threatening to kick or beat the girls saying “This isn’t school.  This is life.  Think it’s a 

                                                
139 Maria Cramer, “Threatening lists are found; Methuen teen faces charges: Friends describe her as well-
liked,” The Boston Globe, sec. B, April 35, 2007.   
140 Cramer.  
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sick prank.  Think Twice.”141  After being questioned, Koontz did admit to creating the  

MySpace.com web page under the tag, “cchs killa” but she denied having posted the 

pictures and poems.  She claimed that she sent the link of the page to a friend, and 

implied that someone, possibly the friend, made changes to the page.  Upon subsequent 

investigations of the laptops of both Koontz and her friend, police found that Koontz’s 

friend had not opened the MySpace page.142 Additionally, police found strong similarities 

between Koontz’s handwriting and that in the bathroom lists.  Lawrence Police Chief 

John J. Romero said that there was no evidence that Koontz had any weapons indicating 

that she was going to carry out the threats.143  Yet, as one would suspect, parents of the 

students on the lists and the students themselves were extremely frightened after they 

were alerted of the lists and Web site.  Although the school principal David M. DeFillipio 

did not provide a comment, he handed out a letter to relay to parents that read, “I want to 

emphasize that the safety of our students, faculty, and staff are of the highest priority and 

that all aspects of our investigation and our response have been with this issue in 

mind.”144  Many friends of Koontz defended her saying that she was a well-liked, 

involved student who would never threaten anyone on the list.  In The Boston Globe 

report, Jack Leven, Northeastern University professor and director of the Brudnick 

Center on Violence and Conflict said police and school officials typically react strongly 

to threats in a post-Columbine world.  Although the school may have been reacting 

                                                
141 Cramer.  
142 Cramer.   
143 Cramer.  
144 Cramer.  
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“strongly,” the investigation seems quite appropriate considering the possible crisis that a 

simple dismissal of the lists could have permitted.   

In this case, the concern for the community, especially the members targeted by 

the lists, needs to be paramount.  As Levin notes, “The problem is that there are a lot of 

students who threaten, who make idle threats.  Most of those young people who kill their 

classmates never threaten anybody, and the most students who threaten never follow 

through.  But it’s understandable…that principals, superintendents, and police officers 

would be especially sensitive to threats.”145  Obviously, some critiques would be 

concerned that the school is “overreacting” to idle threats, but realistically how are school 

officials capable of discerning between idle and active threats?  Consequently, a 

Communitarian perspective must be imposed in order to prevent the possible tragedies 

that could occur as a result of irresponsibility and inaction on the part of the schools.   

Especially in the wake of the two tragic incidences on school campuses of 

Columbine and now Virginia Tech., school officials will undoubtedly have a heightened 

awareness and response to expressions of violence from students.  A more 

Communitarian perspective would assert that school administrators need to more 

appropriately assess the effects that one student’s words can have on the greater 

community.  In both incidents cited above, the speaker’s voice is threatening in nature, 

even if not determined to be a “true threat” by the court.  Why should schools allow space 

for this type of speech?  It does not serve to promote intellectual stimulation or 

conversation, it just serves to frighten and intimidate other members associated with the 

                                                
145 Cramer.  
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school, whether this is students and faculty or concerned parents.  In an attempt to 

balance the First Amendment rights of a student speaker and the rights of the community, 

we must unfortunately bring all competing interests to the table, given the unique 

interlaced nature of school’s population.  Again this Communitarian approach would 

prove to be beneficial in cases addressing threatening speech.  Further application of this 

approach will be presented given the increasing cases dealing with off-site speech, which 

can impose an undue burden on the school community.   

 

Off-site Speech        

 The Supreme Court just recently heard oral arguments for Fredrick v. Morse, an 

off-site student speech case, on March 16, 2007.  In this case, an eighteen year old, 

Joseph Fredrick, displayed a banner across the street from his high school, Juneau-

Douglas High, as the 2002 Olympic torch relay passed the school.  The banner read, 

“Bong Hits 4 Jesus.”  Fearing that this message would be associated with the school, the 

principal, Deborah Morse, crossed the street, grabbed the banner, and pulled it down.  

Morse has argued that the banner ran counter to the school’s anti-drug policy.  She did 

not want the school to be viewed as a drug endorsing institution.  She subsequently 

suspended Fredrick for five days, but after Fredrick quoted Thomas Jefferson in protest, 

she suspended him for ten days.  Fredrick brought suit against the school district for 

violation of his First Amendment rights.  The federal court held that the speech was 

offensive under Bethel School District v. Fraser and the school had the right to censor the 

speech.  On appeal, the Ninth U.S. Circuit Court of Appeals reversed the lower courts 
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decision, stating that the Fraser standard only applies when the speech is sexual in 

nature.  Additionally, the court of appeals declared that Fredrick’s speech could not be 

considered under Hazelwood v. Kulmehier because it was not on-campus or sponsored by 

the school.  The court employed the disruption standard from Tinker and claimed that the 

school could not censor the speech because it did not cause a substantial disruption to the 

school’s educational mission.  Although the speech in question can be viewed as 

“nonsense,” the notion that student speech occurring off school grounds can be stifled is 

of great concern.  The Supreme Court agreed to hear the school district’s appeal in March 

2007.  Seven organizations filed friend-of-the-court, or amicus curiae, briefs in this case.  

The spectrum of Fredrick supporters ran from right wing groups like Christian Legal 

Society to more left wing groups like Drug Policy Alliance.  Regardless of their political 

and moral positions, the many proponents of Fredrick’s speech seek to protect student 

expression and First Amendment rights.  The groups fear that if the Supreme Court sides 

in favor of the school, the ruling could allow schools to excessively censor religious and 

political expression.  The decision will have great implications for future free expression 

legislation.   

 On the other side, in support of the school district, National School Boards 

Association, an organization of school boards across the country, U.S. Solicitor General 

Paul Clement, and  DARE America, an organization advocating drug education, filed 

briefs as well.  These organizations claimed that school officials have the right to keep 

the environment safe and should be permitted to regulate speech that expressly 

undermines their core educational mission and interferes with maintaining a safe and 



  

 71 

effective learning environment.  DARE highlighted the prevalence of teenage drug use 

and stated that the Ninth Circuit Court of Appeals ruling “seriously, and erroneously, 

undermines our schools’ ability to carry out vital anti-drug policies.”146 

 Oral arguments from either side were heard on March 19, 2007, as the U.S. 

Supreme Court addressed a student speech case for the first time in twenty years.  Former 

Whitewater Special Prosecutor, Kenneth Starr, argued in favor of the school district 

citing that the Court has previously declared schools have the right to promote “civility 

and citizenship” and also to restrict expression that runs against the “fundamental” 

mission of the school.147  In reference to the origin of the speech, Starr noted that 

although the students were dismissed from class early, the event was a school sponsored 

activity, akin to a field trip.  He asserted that learning does not only happen in a 

classroom but also in museums and other places.  Fredrick’s Attorney, Douglas Mertz, 

stated that regardless of the context of the speech, it was not disruptive to the learning 

environment.  Mertz said that he is pleased with the outpouring support from a wide 

spectrum of organizations who advocate for the protection of freedom of expression.148  

He concluded by stating, “Free speech is a true core American value that everyone 

believes in and we’re hoping that includes the members of this court.”149  
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 Fredrick, now 23, commented in a recent conference call with reporters organized 

by the ACLU, “To me, its absurdly funny.  The phrase was not important.  I wasn’t trying 

to say anything about religion.  I wasn’t trying to say anything about drugs. I was just 

trying to say something.  I wanted to use my right to free speech, and I did it.”150 

Although Fredrick’s attorney is asserting that the speech did not cause substantial 

disruption on the campus, a communitarian perspective would look at the greater 

implications of this type of speech as opposed to just the disruption test.  As stated by the 

defendant, his message was not directed at any one position; it was simply “funny.”  

After hearing the oral arguments, two justices tried to determine the true nature of the 

speech.  Associate Justice David Souter said, “Its political speech,” and Associate Justice 

Ruth Ginsburg agreed that although the message was alluding to drugs, it could be 

interpreted as anti-drug message or just “nonsense.”151   

 Rather than focusing on the disruption test as set forth by Tinker, or even the 

place of origin of the speech, a Communitarian perspective focuses on striking a balance 

between individual’s autonomy and the good of the community.  Although 

Communitarians assert that teachers and school officials have a duty to provide effective 

learning environments for our youth, they also claim it is important to recognize the 

limitations of these authorities.  An essential part of the equation is the greater 

implications on the greater community as a result of the speech.  In this case, the speech 
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was neither harmful nor negative towards any other individual or group in the 

community.  Due to the plethora of supporters nationwide, from both right and left wing 

advocates, the Court ought to recognize the ultimate common alliance in support of 

Fredrick’s speech.  As many advocates claim, a ruling in side of the school officials will 

unnecessarily permit them to regulate speech that they oppose whenever and wherever.  

A Communitarian approach would highlight the importance of communal values that 

promote discussion, dissent, and democracy.  This case poses important questions as to 

how student speech will be regulated in the future, but a Communitarian application 

would elucidate the necessity to protect speech that simply runs against the grain and 

causes a slight controversy.       

 

J.S. v. Bethlehem Area School District Revisited 

Let us now return to the first controversial student speech case presented in this 

work, J.S. v. Bethlehem Area  School District.  Although Fredrick v. Morse and J.S. v. 

Bethlehem share a similar trait that the speech in question did not originate on-campus, 

the message in J.S. v. Bethlehem is arguably more detrimental to the community than that 

in Fredrick v. Morse.  J.S. v. Bethlehem was decided in favor of the school district 

because the court found that the speech was “materially” and “substantially disruptive” to 

the learning environment under the Tinker standard.  Although the decision in favor of 

the school district is commendable, the Court’s reasoning needs to be reconsidered.   

Regardless of whether or not the speech on J.S.’s Web site caused a significant 

disruption in school, this speech should not deserve protection under the First 
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Amendment.  Communitarianism attempts to strike a balance between individual 

autonomy and societal responsibility.  In this case, J.S. created a Web site that expressly 

attacked the character of Mrs. Fulmer, along with other school officials.  Regardless of 

when and where this speech was created, a protection of this speech could imply that 

defiance and disrespect for school officials is tolerated and permitted.  Additionally, not 

only would this ruling have implications for school officials, but also for students who 

could be future victims.  Protecting speech that is hateful, demeaning, and threatening to 

members of the greater community will allow for animosity and subsequent violence to 

run rampant in our schools.  Given that the speech was quite graphic, violent, and 

unequivocally callous, it cannot possibly be determined to promote a greater common 

good in the community.  In accordance with our democratic foundation, our nation’s 

schools must be tolerant of dissenting opinions and questions of authority, yet they are 

not required to tolerate speech that will significantly infringe on others’ rights in the 

community.  

After reviewing contemporary student speech cases from a Communitarian 

perspective, it becomes apparent that this approach would more graciously consider the 

differing opinions and implications of the student speech.  Rather than simply 

questioning the level of disruption imposed, as many courts do in a narrow application of 

Tinker, a broader assessment of the effects that the speech will impose on the 

community’s individuals and its values is required.  As we enter into an age where the 

Internet becomes a pervasive tool of American students, the courts will be challenged to 

address the questions concerning a wide array of student expression.  The freedom to 
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express one’s opinions is a pillar of our nation that many Americans hold devotedly 

sacred.  Yet, these same Americans hold in equal esteem the right to an education devoid 

of fear and harm. 

This work addressed the inadequacies of applying the Tinker standard to 

contemporary cases.  Given the specific criteria, nature, and context of the speech in 

Tinker, the ruling cannot be stretched to apply to all student speech.  This dilemma has 

become quite evident in the past decade.  As courts attempt to interpret Tinker, Fraser, 

and Hazelwood, new challenges regarding the jurisdiction of school officials to censor 

student speech continue to arise.  Cases involving hate speech, threatening speech, and 

off-site speech, stress the need for a new approach to student speech cases. 

The Communitarian perspective simultaneously takes into account the rights of 

student speakers, while also recognizing the unique environment of schools where an 

observance of others rights is essential to the educational process.  A Communitarian 

approach will focus student speech cases with the intent of fostering a community that 

promotes tolerance, respect, and a common good that benefits all.  This theoretical 

approach, though quite expansive, is necessary to dually determine the magnitude of 

freedom of expression awarded to students, as well as the magnitude of jurisdiction 

awarded to schools in restricting student expression.  In a time when incidences of anti-

homosexual T-shirts and Internet hit lists have littered our headlines, we, as a society, 

have the responsibility to critically examine speech that is toxic to the development of our 

youth and our nation as a whole.  Employing a Communitarian perspective is an 

appropriate and vital starting point. 


