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l e t t er fr om t he editor 

This second issue of The Clough Journal of Con-
stitutional Democracy comes at a time when our 
world is rife with change. With the recent revolu-
tions in Egypt, Libya, Tunisia, as well as protests 
in Algeria, Jordan, Oman, and Yemen, the “Arab 
Spring” is well underway. There could be no bet-
ter time to bring to light a frank and open discus-
sion of constitutional democracy as many of these 
nations are in the midst of struggles to throw off 
dictatorial regimes and set about creating their 
own versions of constitutional democracy. 

With this in mind, consider the second issue 
of the Clough Journal of Constitutional Democ-
racy. These pages contain articles that focus on 
varying aspects of constitutional democracy in 
nations all around the globe. From a discussion 
of the factors that led to the revolution in Egypt, 
to an article on free trade agreements in South 
America, to a discussion of social benefits in the 
European Union, this issue contains discussion 
of some of the most pertinent aspects of consti-
tutional democracy of our day. 

The division of the journal into four sections 
serves to guide the reader towards stories of par-
ticular interest. Our domestic democracy section 
focuses on the major issues of constitutional de-
mocracy within our borders in America. The his-
torical democracy section gives insight into the 
current state of constitutional democracy both 
domestically and abroad by embarking upon a 

thorough investigation of major past issues of 
constitutional democracy. The comparative and 
developing democracy sections address the dif-
ferences in constitutional democracies around 
the world. 

This being our first issue in print, the edi-
torial board has decided to considerably update 
and improve the layout of the issue. While the 
look may be different than our first issue, which 
premiered online last year, the strong content and 
commitment to seeking out new and interesting 
viewpoints in the realm of constitutional democ-
racy remains the same. Our first issue, and all 
subsequent issues, will be found online at www.
bc.edu/clubs/clough. Please flip through these 
pages and read about how constitutional democ-
racy is impacting the lives of so many people 
throughout the world. 

David Kete
Editor-in-Chief
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The Supreme Court  
and the European Court  
of Justice 

By Douglass Hassett 
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When reading cases, students 
of the law are often advised 

to consider if and on what grounds judicial opin-
ions could have been decided differently. The fact 
that educators of the law counsel their students to 
question the conclusions drawn by those deemed 
most fit to interpret it lends to its uniquely sub-
jective nature. Outcomes are not pre-ordained 
in the United States Supreme Court or the Eu-
ropean Court of Justice. People respect the rul-
ings handed down by a judiciary because they 
trust in the scrutiny the issue at hand has been 
subjected to. Thus it seems that the legitimacy 
of a particular finding requires that the rationale 
supporting the alternative findings have been  
expressed, exhausted, and defeated. This paper 
will consider the extent to which the respective 
structures and traditions of the United States  
Supreme Court and the European Court of Jus-
tice allow for the inherent subjectivity of the law 
to be expressed.

The judicial branch of the United States is 

structured in such a way that allows for con-
structive tension. One particularly strong inter-
pretation of the U.S. Constitution is that it is a 
living document, at least to a degree. Its provi-
sions have been expounded, interpreted, applied, 
re-interpreted, and re-applied in a multitude of 
contexts. The judiciary has held since the Mar-
shall court that “If two laws conflict with each 
other, the courts must decide on the operation of 
each.”1 Chief Justice Marshall’s mention of de-
ciding conflicts represents a tacit concession to 
a dimension of doubt ingrained in the law; there 
are no a priori maxims that can be simply and 
universally applied, there is always a context and 
opposition worthy of consideration. Thus, the 
institution of the dissenting opinion provides a 
useful forum in which the inevitable tension of 
the law can be fostered. 

Lochner v. New York further underscores 
the legal conflict that Marshall anticipated. 
The opinion handed down by the court deemed 
the state of New York unable to convict bakery 
owner Lochner for employing a baker for more 
than sixty hours per week. The Supreme Court 
decided which of two institutions should prevail: 
the liberty of a person to make and keep a con-
tract or the right of a state to enact legislation 
that limits such a liberty in favor of promoting 
public welfare. Though Justice Peckham’s major-
ity opinion acknowledged this question of con-
flicting interests, the scope of deserved judicial 
consideration would not be comprehensive with-
out Justice Holmes’ dissent. 

Peckham described the above mentioned 
problem a few times throughout the opinion. The 
question was most explicitly posited when Peck-
ham asked, “Is this a fair, reasonable, and appro-
priate exercise of the police power of the state, or 
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is it an unreasonable, unnecessary, and arbitrary 
interference with the right of the individual to 
his personal liberty, or to enter into those con-
tracts in relation to labor which may seem to him 
appropriate or necessary for the support of him-
self and his family?”2 The partiality of this ques-
tion was subtle, but present. Peckham presented 
both legal principles in one question. The posi-
tion favoring the state’s right to intervene was 
expressed in only fifteen out of the total sixty 
words; leaving the remaining seventy-five per-
cent of the question to describe the alternative 
position—the end that Peckham was moving to-
wards in his opinion. A closer look at the expres-
sion of each alternative reveals a stark contrast 
in emphasis behind each position. On the one 
hand, the court could have convicted Lochner, 
reasoning that the law against a 60-hour work-
week was an appropriate exercise of police power 
or, on the other hand, the court could have ruled 
in favor of Lochner, viewing this law as an ar-
bitrary interference of one’s personal liberty to 
enter into a contract.

Without the dissenting opinion of Justice 
Holmes, the opposition would have lost much 
more than a chance at expressing the alterna-
tive argument with a sincere tone. Holmes’ dis-
sent highlighted legal dimensions that Peckham 
did not consider. Peckham invested much into 
his argument that the occupation of a baker 
does not provide appropriate grounds for the 
state to intervene in the name of social or eco-
nomic welfare. Holmes’ dissent claimed that it 
is not the position of the court to make that de-
cision, because neither the Constitution nor its 
amendments enact a particular economic theory. 
“[A constitution] is made for people of funda-
mentally differing views, and the accident of our 

finding certain opinion natural and familiar, or 
novel, and even shocking, ought not to conclude 
our judgment upon the question whether statues 
embodying them conflict with the Constitution 
of the United States.”3 Holmes’ dissent put forth 
a strong legal argument—reference to which 
cannot be found in the majority opinion—as to 
why the decision should have gone the other way. 

Though in 1905, the thinking behind Justice 
Holmes’ dissent was not supported by a majority 
in Lochner v. New York (nor for the next three 
decades during what would come to be known as 
the “Lochner Era”) it was eventually employed 
in the case West Coast Hotel Co. v. Parrish 1937. 
In Parrish, Chief Justice Hughes argued for the 
majority opinion that the Constitution allows 
the state to implement a minimum wage for 
women. In doing so, Hughes called upon the 
logic of Holmes’ dissent in Lochner and validat-
ed state economic regulation. Though language 
from Holmes’ dissent was not explicitly refer-
enced in the Parrish case, his rationale is largely 
considered to be the basis for legal thought on 
economic issues in the post-Lochner era.

Justice Blackmun’s famous writing in Cal-
lins v. Collins regarding capital punishment is 
another example that highlights the power of a 
dissent. Blackmun illustrated a contradiction in 
objectives, noting his optimism for a day when 
the Court “will conclude that the effort to elimi-
nate arbitrariness while preserving fairness ‘in 
the infliction of [death] is so plainly doomed to 
failure that it—and the death penalty—must be 
abandoned altogether.’”4 By indicating his hope 
for an eventual overturn of the court’s decision 
allowing for capital punishment, Justice Black-
mun acknowledged judicial system’s ability to 
change over time. Such an acknowledgement is 
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not considered blasphemous and does not hinder 
the seriousness with which the Court’s decisions 
should be taken, but it indicates the constructive 
tension fostered by the Supreme Court

In Furman v. Georgia, the problem of incon-
sistency provided the main impetus for imposing 
a de facto moratorium on the death penalty. Jus-
tice Stewart argued that a penalty as unique as 
capital punishment could not be effective when 
“so wantonly and so freakishly imposed.”5 Four 
years later, Gregg v. Georgia marked the first of 
many cases to come that overturned Furman’s de 
facto moratorium on capital punishment by pro-
viding a structure to be used when considering 
the death penalty. Gregg put forth two guidelines 
which were designed to yield a fair imposition 
of the death penalty. The first is that objective 
criteria would be used in a suspect’s evaluation 
to promote consistency and the second is that 
the court would consider the dignity and indi-
viduality of the defendant through discretion-
ary consideration.6 The joint majority opinions 
of Justices Stewart, Powell and Stevens in Gregg 
seem to put forth an efficient procedure to ensure 
the fair implementation of the death penalty. 

After almost twenty years of observing the 
employment of the system, Blackmun, in his 
Callins v. Collins dissent, managed to illuminate 
the inherent inconsistency of the aims sought 
by majority decisions such as Gregg. Citing ex-
amples of cases since Furman, Blackmun showed 
the failure of the Court to assuage the various 
concerns surrounding a fair implementation of 
the death penalty. His analysis of recent cases led 
him to conclude that “any statute or procedure 
that could effectively eliminate arbitrariness from 
the administration of death would also restrict 
the sentencer’s discretion to such an extent that 

the sentencer would be unable to give full con-
sideration to the unique characteristics of each 
defendant and the circumstances of the offense.”7 
While Blackmun’s sentiments do not represent 
the majority they provide a critical and necessary 
analysis of what many consider to be the failure 
of capital punishment. Blackmun’s writing shows 
how the dissent can be used to provide construc-
tive criticism, an alternative rationale, and hope 
for future change. 

Just as the writing of a dissenting opinion 
helps to comprehensively explain the subtle ar-
guments surrounding the law, the absence of 
dissenting opinions in unanimous decisions re-
inforces the unequivocal nature of certain legal 
principles. The final paragraph of the unanimous 
Brown v. Board of Education decision begins, “we 
conclude that in the field of public education the 
doctrine of ‘separate but equal’ has no place.”8 
Though non-unanimous majorities often phrase 
statements using “we,” the word’s full meaning 
can not be realized in these cases. The collec-
tive pronoun “we” is most genuinely expressed in 
unanimous decisions like Brown where it refers 
to all nine positions of the justices. The opportu-
nity of justices to dissent provides for a more in-
controvertible tone when the opportunity is not 
taken. If dissents were not a part of the United 
States’ judicial system there would be no way to 
differentiate the unequivocal denunciation of 
segregation in schools seen in Brown from the 
hotly debated and still controversial 5-4 decision 
of Bush v. Gore.

The role of the European Court of Justice 
in the judicial systems across the European 
Union differs greatly from that role played by 
the Supreme Court in the United States. The 
legal authority of the ECJ lies most commonly 
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in the form of preliminary rulings. As set forth 
by Article 267 of the Treaty on the Functioning 
of the European Union, the ECJ has jurisdiction 
to answer questions regarding interpretation of 
treaties, acts, bodies, offices, or agencies of the 
Union posed by national tribunals if the decision 
is deemed necessary to enable the national court 
to give judgment or if the case pending is be-
fore a tribunal against whose decision there is no 
judicial remedy under national law.9 While the 
definition and boundaries of this jurisdiction are 
the subjects of much case law and scholarly anal-
ysis, the purpose of the preliminary ruling can be 
safely characterized as an impartial and veritable 
reference. The preliminary reference is intended 
to “promote legal certainty and unity.”10 Thus it 
seems that unlike the United States Supreme 
Court, the ECJ does not seek to encapsulate the 
great subjectivity of the law but instead considers 
itself to be a source of dispassionate certainty. 

In Cassis de Dijon, the German national 
court asked the ECJ to rule on the legitimacy of 
the enforcement of an article that required spirits 
to have a minimum of thirty-two percent alco-
hol content as this German rule had prevented 
the sale of a particular French liqueur within 
Germany’s market. The ECJ found that such a 
restriction would constitute a violation of the 
free-movement of goods between member states 
in that it would have an effect equivalent to a 
quantitative restriction on imports. In answering 
the German Court’s question as to the legitimacy 
of the minimum alcohol requirement, the ECJ’s 
response took on the following structure: “the 
concept of ‘measures having an effect equivalent 
to quantitative restrictions on imports’ contained 
in Article 30 of the Treaty is to be understood to 
mean that…”11 [emphasis added]. Though the de-

cision contained refutation of the arguments set 
forth by the German national court, the deci-
sion itself provides only the one understanding 
respected by the ECJ. The form of the court’s 
response allows for no qualification or ambiguity. 

Yet in 1993 during the Criminal Proceedings 
against B. Keck and D. Mithouard the interpre-
tation upon which the Cassis de Dijon case was 
decided did require qualification. The proceedings 
read “…the Court considers it necessary to re-ex-
amine and clarify its case law on [Article 30].”12 
In Keck, the Court deemed that a state’s prohibi-
tion on resale at a loss did not constitute an equiv-
alent effect to quantitative restriction. The Court, 
acknowledged the precedent set by Cassis de Di-
jon—that such obstacles to the free movement of 
goods did indeed constitute an equivalent effect 
to quantitative restriction—and then proceeded 
to rule in contrast to that case law. The ECJ’s re-
sponse to the question in Keck was forced to take 
on the following form: “by contrast, contrary to 
what has preciously been decided…”13

The contradictory decisions of Cassis de Di-
jon and Keck14 exhibit the difficulty, if not the im-
possibility, of interpreting the law in absolutely 
certain terms. The call for a reexamination and 
clarification of case law came, according to the 
ECJ, in light of an increasing tendency of traders 
to appeal to Article 30 as a means of challenging 
rules that they felt limited their commercial free-
dom.15 This, obviously, was not something that 
the Court could have anticipated fourteen years 
earlier when Cassis de Dijon was decided. Such is 
the evolution of the law; its nature changes cir-
cumstantially. It seems, in this example at least, 
that the ECJ’s structure of delivering unquali-
fied certainties as decisions eventually proves in-
hibitive. While the judicial system of the United 
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States would have allowed for dissenting opin-
ions to mark the subtle ambiguities of the article 
in question, the ECJ’s framework requires that it 
more explicitly contradict itself if it is to allow for 
progressive interpretation. 

The Charter of Fundamental Rights of the 
European Union keeps with the aim of the ECJ 
to deliver dispassionate certainties. Though the 
Treaty of Lisbon only refers to the charter and 
does not include the actual text, the principle of 
adhering to a codified list of fundamental rights, 
when a member state is implementing European 
Union law, is noteworthy. It seems overly ambi-
tious and dangerous, given the structure of the 
ECJ, for the European Union to sign into a trea-
ty a list of fundamental human rights that are to 
be respected as legally binding. Though The Bill 
of Rights attached to the United States Consti-
tution may appear similar in title, its use via the 
judicial system of the Supreme Court renders it 
principally different. The Bill of Rights was set 
forth at virtually the same time as the Constitu-
tion and was thus in place before the birth of a 
practicing judicial system. The U.S. court system 
has since had over two hundred years to expound 
these founding principles by subjecting them 
to the incessant legal tension that the U.S. ju-
diciary strives to foster. The Charter of Funda-
mental Rights, on the other hand, has acquired 
legitimacy more than fifty years after the judi-
cial system that enforces it was established. The 
implementation of the Charter of Fundamental 
Rights, given the ECJ’s tradition of voicing the 
answers to legal questions as categorical certain-
ties, seems to risk compromising the subjectivity 
of justice to an unprecedented degree.

The structure of the United States judicial 
system, as observed in Supreme Court cases, al-

lows for a constructive tension. Through the use 
of the dissent, the judicial opinions handed down 
from the bench provide a comprehensive expres-
sion of the legal decision, its reasoning and its 
shortcomings. The subjectivity of the law is not 
allowed such a conducive environment by the 
framework of the European Court of Justice de-
cisions. The ECJ, instead, decides legal questions 
as if it is an infallible source of legal reference. 
The ECJ’s tradition of rendering decisions as dis-
passionate certainties falls short of fostering the 
subjectivity of the law, which is just where the 
U.S. Supreme Court’s promotion of a construc-
tive tension triumphs.  *

endnot es

1 Marbury v. Madison. 

2 Lochner v. New York. Supreme Court. 1905. 

3 Ibid.

4 Callins v. Collins 

5 Furman v. Georgia

6 Gregg v. Georgia

7 Callins v. Collins

8 Brown v. Board of Education 

9 Coursepack p.80

10 Coursepack p.199

11 Cassis de Dijon. 

12 Criminal Proceedings Against: B. Keck and D. Mith-
ouard. 

13 Ibid.

14 To refer to Cassis de Dijon and Keck as “contradic-
tory decisions” is not to say that they are absolutely 
opposed to one another. I understand that there are 
subtle differences between the two cases, but this essay 
includes an exploration of the structure of the ECJ 
system not the particularities of its decisions and so I 
have left them out of the argument. 

15 Ibid.



By James Sasso

Social Policy and Its 
Affect on the Integration 
of the European Union 
how it both pushes and pulls on the  
level of integration of the various 
states within the eu

1 2           clough journal •  spring 201 1



The European Union is a com-
munity both trying to increase 

and limit the centralization of power with the 
European Committee (EC) in Brussels. On the 
one hand, it has supranational policies and regu-
lations, mainly focused on economic concerns, 
which supersede the power of the individual 
member nations that constitute the Union. At 
the same time, the member states are left to 
decide upon and regulate social policies, which 
remain—at least technically—sovereign issues 
for the EU countries. In theory this system, in 
which economic policies are controlled by the 
supranational body while social policies con-
tinue to be enacted by the member states, would 
work wonderfully. The economy would flourish 
with international cooperation and regulations 
meant to increase trade, while each nation would 
be left to decide the politically sensitive issues 
of social policy where it is often difficult to find 
a common ground in the multicultural realm of 
the EU. In essence, the governmental system 

of “non-political” management of the economy 
by the European Union while allowing the ex-
tremely political social policy decisions to reside 
with national governments would enable the in-
dividual countries to retain their sovereignty de-
spite surrendering most of the ability to manage 
themselves economically.

In reality, however, the integration of the 
European economies has opened up the social 
borders of the European nations through the 
basic community principle of “freedom of move-
ment” of goods and services, which permits so-
cial policies and services to cross international 
boundaries as if they were economic commodi-
ties. Through decisions made by the European 
Court of Justice (ECJ) that have extended the 
“freedom of movement” standard from only 
economic matters to social policy matters, the 
individual nations appear to be slowly losing 
sovereignty to the supranational body of the 
European Union: they are all forced to recog-
nize a hybrid, convergent social policy that is 
dictated either by some other EU nation or the 
EC, which undoubtedly causes conflict between 
the nations’ individual interests and the supra-
national concept of the EU. Social policies are 
still matters of national sovereignty because the 
EC does not directly mandate the form of the 
member states’ social system. Nonetheless the 
European Union claims to enjoy a unique social 
model in the world and even makes frequent ref-
erences to a European Social Model (ESM). The 
rhetoric of the Union, then, seems to indicate a 
desire for further integration within the commu-
nity toward a more federalist design with power 
centralized in the European Committee. Also, 
like economic policy, social policy has become a 
force that affects the degree to which the states 
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become integrated into the Union. It can either 
pull the countries toward further harmonization 
and centralized rule in Brussels, or it can push 
the countries apart as the member states react 
negatively to their depleting national sovereignty. 
But in the end, the intermingling of the various 
social policies within the EU, combined with 
the EU’s own initiative to further converge the 
social policies of the member states, will indeed 
advance the integration of the Union and drive 
countries toward harmonization.

Despite the contemporary social policy in-
fluences of the EU, one cannot claim that the 
initial motive for the creation of the European 
Union had much to do with controlling the so-
cial policies of each member state. Rather, it was 
created to improve the economic situation of Eu-
rope after the devastation caused by WWII. The 
countries of Europe that participated in the ini-
tial ‘union’ desired to lower trade and commerce 
barriers among each other as they struggled to 
crawl out of the economic hole in which they 
had found themselves at the end of the war. The 
first treaties, starting at Paris in 1951, were purely 
economic in nature and were meant to regulate 
the trade and use of coal and steel. This was 
followed by the creation of the European Eco-
nomic Policy in 1957 at Rome and the Euratron 
agreement concerning economic development in 
1957. 

This economic development would be 
achieved through cooperation; the “destruction 
of borders” between the nations would allow the 
free movement of goods and services across the 
borders of the member states, which the found-
ers hoped would encourage trade. However, al-
though the initial motivation for the European 
Union was decidedly economic, the founders did 

not necessarily ignore the realm of social policy. 
Article 117 of the Treaty of Rome gives credence 
to the idea that social needs hold importance in 
the formation of an European Community, at 
least because social improvement is thought to 
increase economic output.1 As such, “a form of 
harmonization was envisaged in 1957 including 
social conditions as well as systems and emerging 
from some sort of market-driven convergence.”2 
This community would arise from economic fac-
tors but develop into one with more than just 
a universal economic policy. At some point, 
whether due to economic integration or the need 
to improve economically, the countries would 
have to come to some sort of ‘social policy agree-
ment’ to ensure further economic success. Even 
though the idea of common social policy had 
been planted, the treaties left the regulation and 
forming of social policies up to the nation states. 
This has resulted in a dual government system 
that requires subordination to the EU economi-
cally, but leaves the formation of social policies 
to the member states, all while hoping that, some 
day, a common social policy might improve eco-
nomic conditions. 

Still, “precisely what distinguishes the EU as 
a policy arena is that it rests on a kind of amal-
gam of those two levels of governance.”3 In this 
split of sovereignty, the EU can already be seen 
as a “federal system with a constitutionally guar-
anteed separation of powers between the EU 
and member states.”4 Further, “federalism was a 
powerful normative ideal motivating many of the 
founders of the European movement,” indicating 
that a level of integration beyond an economic 
one was, in fact, envisioned for the EU, since fed-
eral systems imply by their structure some sort 
of cohesion between the social policies of the 
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various members of the Federal State.5 If there 
were little convergence among the social policies, 
conflict would undoubtedly rise as citizens would 
seek the best benefits while questioning the dif-
ferences in services provided by each of the 
member states. Such a system is unstable and in 
extreme cases can lead to violence; for example, 
the American Civil War, which was fought on 
the premise of varying social policies concern-
ing slavery. As such, it seems apparent that the 
founders would have desired some sort of social 
policy convergence in their imagined federal sys-
tem in order for it to succeed. 

Regardless of the level of social policy in-
cluded or implied within the original treaties 
of the European Union, the economic policy 
of ‘freedom of movement’ worked marvelously, 
kick-starting a huge economic boom within 
Europe after WWII. Europe began to thrive 
in an age of prosperity. In this “Golden Age” 
countries initiated huge expansions of social-
security, health, and higher education systems, 
all of which fundamentally turned most Euro-
pean countries into what are known as “Welfare 
States,” or cases in which the State provides its 
citizens with safety-nets in the form of social 
services in case of times of need.6 The ‘welfare 
state system’ became so ingrained over the years 
that it turned into “a powerful source of legitimi-
zation for national governments.”7 Even in the 
face of hard economic times, nations found it 
difficult to reverse these welfare regimes, as they 
had garnered tremendous support among the 
voters; politicians often became “staunch defend-
ers of the welfare state.”8 As sources of ‘pride’ for 
the national governments, it goes without saying 
that the states’ individual welfare state systems 
evolved into politically charged representations 

of national sovereignty, ones countries would re-
sist surrendering to the EU.

The welfare states were allowed to evolve 
fairly diverse modes of social coverage, which 
range from complete coverage by the state to 
ones where coverage levels are driven more or 
less by the market, since the EU’s former poli-
cies had only concerned economics. Typically, 
political scientists can group the countries into 
four distinctive categories of welfare-state: Social 
Democratic, Conservative, Liberal and Mediter-
ranean.9 The individual differences among these 
are not essential here, but what does hold impor-
tance is that, despite these categories, a “signifi-
cant number of welfare states can be considered 
hybrid states,” or cases in which the state fits into 
more than one “group of welfare models.”10 These 
differences would create no problems in a non-
federal system, but the “federality” of the EU 
forces the integration of these individual mem-
ber states at the economic level, which results in 
a conflict between their unique social policies 
and those of other member nations.

In this “Golden Age” countries 
intiated huge expansions of  
social-security, health, and 
higher education systems,  
all of which fundamentally 
turned most European  
countries into what are known 
as “Welfare States.”
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These conflicts between the member states’ 
social policies are certainly barriers to the Euro-
peanization, or integration, of the countries into 
a more nationalized system. Differences in social 
policy, however, do not extinguish the possibility 
of further integration, even though many nations 
resist surrendering to a supranational body the 
sovereign ability to establish social plans. Some 
would argue that social policy would do the op-
posite, as “the emergence of a European welfare 
state might not only help in overcoming the nu-
merous social and economic cleavages in Europe, 
but also strengthen European identity and the 
legitimacy of EU authorities,” given the myriads 
of cultures and ethnicities in Europe.11 And, in 
that light, there are certain modes in which social 
policy acts to harmonize the individual member 
states, the first of which is through the decisions 
of the European Court of Justice (ECJ).

The ECJ has made numerous rulings, the 
most famous of which are Viking and Laval, 
which have greatly extended the rights of EU 
citizens to claim social policies across all national 

boundaries in the European Union because the 
Court ruled the economic ‘freedom of move-
ment’ standard applies to social services as well.12 
The ECJ has been recognized as the main actor 
in the realm of European social justice, and “the 
main task of the ECJ appears to be to compen-
sate for regulatory and political shortcomings 
at the EU level,” in bringing the separate EU 
countries to a social policy convergence.13 The 
ECJ, a non-political body, is able to make laws 
that supersede the laws of nations within the EU 
and therefore have a direct effect on their poli-
cies through ‘hard law.’ It has used this power to 
effectively mandate that the freedom of move-
ment of goods and services among European 
countries apply to social policies in addition to 
the economic policies. They have “made it clear 
that market freedoms are basically also applicable 
to those areas of public policy, [such as health-
care and employment rights], that most national 
governments have explicitly excluded from the 
market.”14

Essentially, the ECJ has declared that the 
economically borderless European Union must 
now have no social policy borders and that the 
freedom of movement extends to social policy 
issues. An Italian, for example, can go to France 
for health treatment and still be covered by his 
national health insurance thanks to his Euro-
pean citizenship.This has forced the integration 
of social policies within the EU, in which EU 
citizens now can compare their national policy 
to other, perhaps better, ones and utilize demo-
cratic procedures to demand such services from 
their home country. At the same time, “national 
welfare-state frontiers are increasingly becom-
ing legally insignificant for national citizens,” 
because they can transfer themselves to another 

Essentailly, the ECJ has de-
clared that the economically 
borderless European Union 
must now have no social policy 
borders and that the freedom 
of movement extends to social 
policy issues. 
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EU country to receive the desired services.15 The 
ECJ decisions do not go as far as to deny the 
national member states the right to legislate so-
cial policy, but “even though the European health 
care systems still formerly appear to be national, 
European integration has steadily reduced the 
policy margin member states can use effectively 
when regulating their health care sector.”16 

The open borders of social policy, enacted 
by the ECJ, have increased the integration of 
member states towards a more nationalized 
state without having to be established politi-
cally. These social policy decisions of the ECJ 
almost necessitate that the nations slowly move 
towards a common social system, as they have 
dramatically reduced the ability of member states 
to decide upon one of the cornerstones of na-
tional sovereignty: public policy. Each country 
must now deliver the services of other nations 
within the Community when claimed by a citi-
zen of that other nation. Again, an Italian can go 
to France to seek medical care and France must 
provide it to him, at the level of Italian coverage, 
regardless of whether France would cover the 
procedure for its citizens. This lack of a choice 
in the matter is a lack of sovereignty in the realm 
of social policy, and the fact that one can now 
find the same social policies throughout Europe 
as a result of these ECJ decisions reflects that in 
this sense social policy has acted as a pull towards 
greater integration of the EU.

The next manner in which social policy 
acts as a ‘pull’ factor in the procession towards 
a more nationalized system comes directly from 
the European Commission. The Open Method 
of Coordination (OMC), an initiative created by 
the EC in the first Lisbon Treaty to help achieve 
more social integration, is meant to guide, not 

force, nation states of the EU into developing 
similar social policies by providing international 
guidelines to which countries must respond with 
a plan of action. There are no penalties for miss-
ing these guidelines.17 The OMC is an example 
of soft-law which can encourage a country to 
act, but which cannot provide any definitive le-
gal sanctions for enforcing that act. The hope, 
though, is countries that meet these guidelines 
will seem more appealing than those that do not, 
and therefore, nations will feel encouraged to 
move toward the common guidelines. The “em-
phasis [of the OMC’s methods are] on policy 
learning through information exchange, bench-
marking, peer review, deliberation and blaming 
and shaming,” which act to pull countries to-
wards a more common social goal without step-
ping on their national sovereignty.18

This method does not aim “to replace the 
welfare states of the various EU member states, 
rather it components them and creates conver-
gence and harmonization in some policy areas 
by establishing a framework in which they can 
be formed.”19 The OMC, a non-political strat-
egy used by the Commission to push countries 
toward a common social policy, avoids the po-
litical trappings that come with any discussion 
of politically-sensitive issues such as social policy. 
In fact, “the EU itself can now be said to have 
a ‘process’ underway [to improve] poverty, so-
cial inclusions, pensions and healthcare” across 
all member states.20 The EU, therefore, directly 
influences the social policy of member states by 
setting these guidelines, which they hope coun-
tries will meet on their own volition.21

Unlike the hard-law of the ECJ decisions, 
which force the member states to comply with 
their rulings, soft-law looks to slowly integrate 
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proposals and guidelines that eventually lead 
Member States to develop the common social 
model of the EU on their own. “The OMC [is] 
meant to improve Member State’s own policy 
in the dedicated domains [of the EU] and also 
to achieve some commonality across Member 
States,” without forcing a confrontation between 
the EU and member states through the use of 
hard-law.22 Still, although this move to allow 
countries to retain sovereignty in the realm of so-
cial policy is ‘valiant,’ “the Commission...is fully 
aware of the fact that once the OMC has proved 
to be an effective instrument, voluntary participa-
tion will turn into moral and finally political ob-
ligation,” for the nations of the EU.23 In the end, 
whether as soft-law or something more manda-
tory, the OMC has certainly acted, and continues 
to act, to further integrate the European Union.

Soft-law is not the only way in which the 
EU governing body uses social policy as a tool 
for furthering integration, because the free eco-
nomic borders of the EU have influenced a sys-
tem of thought that believes social coherence is 
necessary for economic improvement. Even more 
basically than that is the fact that job growth, a 
single currency, and a common facilitation of 
economic growth all provide the income to fi-
nance public services.24 But past the obvious, an 
improvement and convergence of social policies 
would likely improve the economic cooperation 
of the EU member states as well because it is 
widely believed that strong social policies lead 
to strong economies. Therefore, a body looking 
to improve economically will also look to im-
prove socially in order to enhance its chances 
of economic development. Even further, “the 
deepening of EU economic integration in recent 
decades has increased pressure for a strengthen-

ing of the social dimension of Europe in order to 
level out the asymmetry of economic and politi-
cal integration.”25 

Such a leveling out of differences would en-
hance the nations’ ability to survive in a border-
less economy signifying that the harmonization 
of the social policies within Europe would ben-
efit them and “increasing cohesion is most likely 
to occur where national interests...are at stake.”26

In the EU “the belief [is] that economic 
growth should be combined with social cohe-
sion and that the state has an active part to play 
within the provision of welfare.”27 The open-
ness of the economic market almost demands 
the integration of the social policies because “in 
the present state of economic integration the 
aspirations of ‘Social Europe’ can no longer be 
realized through purely national solutions.”28 
The open borders concept allows for the inter-
national distribution of social services, which in 
turn means that all countries must improve their 
services to a convergence point in order to re-
main attractive to their citizenry. In a way, this 
introduces economic competition driven by the 
citizens’ desires for the best social services pos-
sible. Each nation can no longer monopolize the 
provision of these services because an EU citizen 
can freely move about the EU. In other words, 
a citizen is no longer restricted in his choice of 
social services by his borders, which means that 
he can choose from services from any country in 
the Union, bringing his tax revenue and job value 
with him as he leaves his home country. The eco-
nomic value connected to improving social ser-
vices encourages every country to improve their 
social services in the terms outlined by the EU 
which acts to pull all countries towards increased 
integration. 
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Interestingly enough, the economic effects 
of pulling to establish a convergent social policy 
can be something that in fact pushes countries 
further away from becoming nationalized instead 
of moving them closer together. Because social 
policies are rather expensive, the requirements 
for social initiatives can drive countries away 
from integration during times of economic crisis 
because these countries must increase spending 
to meet the previously established social goals 
of the EU. The structure of the European social 
system is “built upon the Scandinavian social 
democratic model which aims at using...human 
potential and at including the public authority, 
as well as the social partners to obtain this objec-
tive.” 29 This means that the social goals of the 
EU, to which each member nation is supposed 
to strive, are the most inclusive and expensive 
in Europe. This only serves to worsen the inte-
gration ability of social policy, because an eco-
nomic crisis results in a lack of funding for such 
an expensive policy package. Nations therefore 

cut spending, rather than pursuing policies that 
would add to their economic woes. 

In instances of economic turmoil, social pol-
icy can inhibit integration and at times a sense 
of resentment develops toward the EU initiatives 
that were designed to improve social policies 
across the nations. Richer countries begin to re-
fute the general idea of the EU because they end 
up supporting the weaker economies of other 
countries as part of a common economic com-
munity. Indeed, during the present economic cri-
sis, there have been some rumblings in Germany 
and France about leaving the European Union. 
These rich countries question the appropriate-
ness of continuing to pay for highly inclusive so-
cial policies, let alone striving for more inclusive 
policies, in the face of economic instability.

Along similar economic lines, the diversity 
of each nation’s economic condition affects the 
ability of social policy to encourage EU integra-
tion. Some countries cannot afford the expensive 
social policy that the EC desires even during 
stable economic times. As such, the citizens of 
countries without certain services will transfer to 
places with those services to obtain them. Even if 
these citizens had never lived in their new coun-
try and therefore never provided to the tax base, 
they can obtain the full services of their new 
home country. These “states with better welfare 
systems could be threatened by:...worries that...
their state will be overrun by people seeking ser-
vices,” which would imperil the tax fund that 
supports these services because none of the new 
“immigrants” would have spent their lives fiscally 
contributing to the state system.30 Integration 
driven by combining social policy, therefore, can 
generate fiscal fears during times of economic 
problems and high unemployment that make 

In instances of economic  
turmoil social policy  
can inhibit integration and at 
times a sense of resentment 
develops towards the EU  
initiatives that were designed  
to improve social policies  
across the nations. 
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integration appear less attractive to European 
countries.

One of the major reasons that countries feel 
this underlying tension in terms of economics 
when it comes to the harmonization of social 
policies is because the countries are individualis-
tic. The lack of international borders for a highly 
political issue such as social policy threatens the 
sovereignty of the member states. And certainly 
it seems as such because, “the EU would be so-
cially integrated if its component societies had 
lost the geographical and legal boundaries to 
their social institutions and social practices and 
functioned instead as a ‘single social area.”31 This 
signifies that integration could only succeed if 
there were a single, federal European state, such 
as the United States. This concept scares nation 
states who consistently see significant amounts 
of their sovereign power being transferred from 
the national to the supranational.32 

Through the “hard-law” of the ECJ deci-
sions, which “destroyed” the international bor-
ders of social policy, the EC now can effectively 
command the member states and force them to 
adhere to a their particular social policy regard-
less of the fact that social services continue to 
be, within the realm of national power. “It stands 
to reason, [then], that national governments fear 
the perils of too much competency being shifted 
to the supranational level” because that robs the 
nation states of one of their greatest sources of 
legitimization as governments in the eyes of their 
constituency.33 The fear of a loss of individual 
sovereignty, based on the idea of a forced, bor-
derless social policy arena in the EU, has caused 
a lot of push back against integration by many 
nations that do not desire to change their social 
policies.

One major concern for many of the member 
states in the EU is that the borderless policies 
have meant that many of the EU-15, which have 
fairly inclusive and advanced social policies, now 
have to deal with an influx of EU citizens com-
ing from the Eastern States that have extremely 
limited social policies. The Eastern expansion 
has been a roadblock to the integration of the 
EU, especially when it comes to social policy. The 
massive gap between the Eastern and Western 
European countries in social and economic are-
nas causes great concern to the Western coun-
tries.34 In the West “traditional social policy 
models...have been in flux and seem to be con-
verging,” while the Eastern States have barely 
begun to implement social policies.35 This leads 
to a flood of Eastern citizens into the Western 
states looking for services for which the West 
must now pay due to the freedom of movement.. 
In other words, the widening of the EU directly 
affects the enthusiasm of European States to 
integrate, largely because of the high costs of 
paying for advanced social services for a newly 
increased population.

At the same time the New Member States 
are attempting to become part of the European 
Monetary Union and gain access to the Euro. 
To do so, however, they must first stabilize their 
economies and reduce debt, which means that 
they cannot fund the social services for which 
the EU asks. As a result, the Western States must 
provide social services for many Eastern Europe-
an citizens who simply cannot find those services 
in their home countries.36 Indeed, “the ‘widening’ 
of the EU has also meant that the convergence 
towards an ESM has been complicated by en-
largement.”37 In this case common social policies 
only causes nation states, at least in the West, to 
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try and slow integration because of the dispro-
portionate costs they pay due to the increased 
numbers of people coming from the East. 

In the end, however, social policy does more 
to spur integration than to hamper it. At the 
most basic level, the social policy requirements of 
the EU have created rights and services that are 
incredibly popular with, and beneficial for, most 
of the population. Once a government introduc-
es services it becomes incredibly difficult for the 
country to even augment these policies, let alone 
cancel them. In France this year, for example, 
the government raised the retirement age from 
60-62 which caused massive strikes and protests 
throughout the country.38 People enjoy the social 
protections of the EU. Now, with the absence of 
borders between member states, the citizens have 
access to diverse social services and will not easily 
allow a reduction of those services. This means, 
then, that the EU will be further integrated by 
the converging social policies as they move to-
wards a common European Social Model.

This is not to say that this process is imme-
diate or even fast. In fact, it is quite slow and in-
cremental as “the creation of the ESM has been 
more evolutionary” and will slowly continue 
to take shape over the years.39 The effects of a 
borderless “social state” within the EU are sim-
ply too great for it to not pull the Community 
towards greater integration. The combination of 
competitive social initiatives, through the OMC, 
economic factors and ECJ backing has made so-
cial policy one of the strongest, if not the stron-
gest, force affecting the convergence of the EU; 
and it is one that increases the harmonization of 
the countries, not decreases it. 

In today’s economic situation, however, it 
may seem that social policies are slowing the in-

tegration of the EU as countries roll back spend-
ing in social areas across the board. Instead of 
working towards a common social policy model, 
countries are doing everything in their power to 
avoid increasing the spending necessitated by the 
social policy requirements of the EU. Britain’s 
Prime Minister David Cameron has introduced 
the “country’s steepest public spending cuts in 
more than 60 years, reducing costs in govern-
ment departments by an average of 19 percent, 
[and] sharply curtailing welfare benefits.”40 This 
happens to be the most extreme example of cuts 
in the EU, but throughout the economic crisis 
countries have been forced to make reductions 
to public spending which generally means social 
services are threatened to find themselves cut. 
Still, though, the EC’s “Europe 2020” plan con-
tinues to maintain that the EU needs to strive 
for fiscal consolidation and a green economy 
while maintaining the welfare state, “The Com-
mission clearly indicates the fields to be tackled 
as a matter of priority (European Commission, 
2010c: 24) ‘Fiscal consolidation and long-term 
financial sustainability will need to go hand in 
hand with important structural reforms, in par-
ticular of pension, health care, social protection 
and education systems.”41

While this plan might not perfectly solve 
the problem, nor offer a viable exit strategy to 
the crisis, it at least stresses the importance of 
retaining and converging social policies both 
for the citizens and the economy.42 As such, the 
economic crisis is, in essence, a traffic jam on the 
highway towards integration. Robust economies 
are necessary for countries to be able to increase 
their ability to implement social policies. Coun-
tries need to have economic security before 
focusing on the installation of more inclusive 
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social policies. Social services may be altered, 
and when they are, the changes find heavy re-
sistance, but they cannot be ended without seri-
ous repercussions for the government from the 
people. A perfect example f this was the Brit-
ish student protests against the cuts in educa-
tion funding in November.43 Regardless of the 
current economic situation, once the economy 
returns to prosperity social services will return 
and continue to harmonize through the various 
methods discussed above.

Finally, even in this time of economic dis-
tress there is European rhetoric that the coun-
tries have a unique social policy compared to 
other places in the world such as China and the 
United States. Below the surface one would not 
think that this statement entirely accurate be-
cause of the myriad of services provided by each 
country to its citizens. With the implementation 
of the borderless Europe, however, these differ-
ences have seemed to matter little, but they do 
still exist. The claim of a unique social system in 
Europe is not a misleading statement. There are 
common initiatives and social policies involved 
with the European Social Model. This common 
idea “does not replace welfare states of the vari-
ous EU member states, rather it complements 
them and creates convergence and harmoniza-
tion in some public policy areas by establishing a 
framework in which they can be reformed.”44 In 
other words, though the European Union con-
sists of different states with unique social sys-
tems, the rhetoric of the EU has a fair amount 
of truth in it. A single social model will one day 
exist, more or less, because of the convergent ini-
tiatives and guidelines established by the EC. 

Social policy increases the integration of 
the EU. It pulls the countries closer together, 

instead of pushing them further apart, because 
the positive aspects of enjoying common social 
policies among member states far outweigh the 
potential negative aspects. The lack of borders as 
a result of ECJ decisions, the use of the OMC 
and the economic advantages of a cohesive so-
cial policy among the economically connected 
countries make social policy a very strong pull 
factor. It brings the European countries closer 
to a ‘Europeanized’ place, even when one con-
siders the negative integration factors of social 
policy, such as the loss of national sovereignty 
and high costs of implementing social policy. 
Will the EU one day resemble America and be-
come one entity? It is difficult to say, but the EU 
is already federalist and it continues to increase 
harmonization through the effects of converg-
ing social policy.  *
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On 5 June 2009, the Peruvian 
Government unleashed chaos. 

After a painful and violent protest, 32 people 
were killed, among which 23 were policemen and 
9 indigenous civilians.1 This incident became the 
most shocking problem that President Alan Gar-
cia faced during his administration, which ended 
with the resignation of Peru’s Prime Minister, 
Yehude Simon. Yet, the Peruvian government 
had several opportunities to avoid this chaos. 
Several contentious issues enraged the indig-
enous people involved and resulted in the con-
frontation between natives and the government. 
What was the main cause of this conflict? What 
could have enraged the natives’ communities in 
such a way that put them against the Peruvian 
government? The answer lies in the government’s 
attempts to promote an economic and political 
agenda, the products of globalization, and glo-
balization’s effects on a weak democratic regime. 
The government’s arrogance added to the lack 
of opportunities for the natives to adapt to the 

overwhelming conditions set up by neoliberal-
ism, under the auspices of globalization, and cre-
ated the perfect conditions for a social conflict of 
drastic magnitudes, leading to the eventual dis-
regard of the natives’ basic constitutional rights.

The Amazonian indigenous people have 
endured a number of mistreatments over time. 
The constitution of 1920 established some norms 
that protected communal property, much like 
the ones the natives have today. In 1992, when 
Alberto Fujimori executed a coup d ’etat against 
himself, in order to dismantle the Peruvian Con-
gress, the Amazon indigenous people saw their 
living conditions further deteriorate after the 
continual invasion of their territories for resourc-
es. In 1993, Fujimori created a new constitution 
that revoked the guarantees for the territories’ in-
alienability, as well as some environmental laws 
protecting them2. Since then, the indigenous 
peoples have been fighting for their property 
rights within a legal framework that has been 
setup against them. The government took some 
measures to formalize indigenous properties, yet 
these measures were not completely developed. 
The problems were not exacerbated until Presi-
dent Garcia portrayed the native communities as 
“relics” that were significant obstacles hindering 
Peru’s development.3 Hence, given the market’s 
importance in the newly-open Peruvian econ-
omy, the government had to take all measures 
possible to facilitate the exploitation of natural 
resources, such as oil and gas, at the expense of 
natives and indigenous people.

Ultimately, President Garcia proposed that 
he would “put the lazy land lots in hands of the 
comuneros4 at the disposal of investors that would 
make them productive.”5 This was an action that 
he justified by the constitution of 1993. Right 
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after this press release, the government formu-
lated a “Free Trade Agreement (FTA)6 ‘package’, 
sponsored by the Congress of the Republic to fa-
cilitate the FTA’s implementation between Peru 
and the United States. Furthermore, “The decrees 
stipulated in the ‘package’ were not discussed 
with the communities, and, given the commu-
nities’ strong reactions against them; they were 
systemically hidden from public opinion, even to 
the Congress of the Republic”.7 Between 2007 
and 2008, the Peruvian government argued that 
the decrees, which affected indigenous resources 
and territories and were released with no consul-
tation to the parties involved, were necessary for 
a proper implementation of the FTA between 
Peru and the US, although the decree didn’t ex-
plicitly relate to the FTA’s success. In the end, the 
reiterated explanations coming from the Minis-
ter of Foreign Commerce Mercedes Araoz, who 
continued to argue that the derogation of those 
decrees would jeopardize the FTA,8 enraged the 
native communities, since they suffered the sys-
temic violation of their basic civil rights. These 
decrees ran counter to the resolutions and poli-
cies on the rights of native communities released 
by the UN and the ILO.9 In the end, the decrees, 
which broke the natives’ land inalienability and 
facilitated the private ownership of communal 
properties by third parties, while excluding the 
natives from that process, mobilized the Awajun 
and Wampi natives living in Bagua to advocate 
for the decrees’ derogation. The AIDESEP10 be-
came an essential promoter of the social mobi-
lizations against the decrees that were released 
without consultation. The social mobilizations, 
called the “Amazon Strike of 2009,”11 resulted in 
several riots on June 5 that caused the Council 
of Ministers to use “force to restore the principle 

of authority.”12 Given the shortage of supplies 
in Bagua, the Peruvian National Police and the 
Division of Special Operations intervened, en-
gaging in violent clashes with natives that ended 
with several deaths and a number of wounded 
people. After the natives’ violent reactions, the 
government spoke out against the controversial 
decrees. In addition, the government called for 
the implementation of consultation procedures 
that would bring the government and the com-
munities together in negotiations to find the 
most environmentally and socially sustainable 
ways to promote foreign direct investment and 
free trade in the Amazon.

The violence and social unrest that took 
place in Bagua, or Baguatar as some Peruvian 
journalists referred to the incidents in relation 
to the main plot of the movie Avatar,13 was an 
unavoidable effect of a “clash of civilizations” 
within Peru.14 Globalization in the last 30 years 
has been mainly driven by neoliberal policies 
intended to open up and develop the world as 
well as to promote the free market, but it has also 
had adverse and unexpected effects in a variety of 
countries. Bagua is just one among many of these 
examples where governments chose to disregard 
people’s basic civil and constitutional rights for 
the advancement of certain economic and social 
policies. These same policies end up undermin-
ing the weak democratic regimes that promoted 
them. The economics of globalization, in this 
sense, were promoted as a means through which 
“the minimal state, deregulation, liberalization, 
privatization, free enterprise, market society and 
market morality [would provide] freedom, pros-
perity and fulfillment.”15 However, the “seem-
ingly inexorable power of markets breathes 
new life into neo-classical economic doctrines, 
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which, among other things, require governments 
to deregulate their economies and reduce their 
capacity to intervene in their own economies.”16 
While states lose power when confronted with 
the power of market forces, given specific condi-
tions stipulated in a FTA or through the race for 
foreign direct investment (FDI), they still pro-
mote increasingly liberal economic policies. In 
that sense, states still have a say on whether to 
abide by the conditions stipulated by contracts or 
to participate in the “race to the bottom.” 

Bagua’s case has several similarities with 
other violent reactions of particular communities 
against policies of specific supranational or gov-
ernmental groups. For instance, the Water Wars 
in Cochabamba, Bolivia had similar symptoms 
and reactions from native Bolivians against the 
state-driven policies promoting foreign direct 
investment. The Bolivian Government believed 
that “the market [was] the best director and the 
best way to manage water.”17 This assertion was 
similar to Garcia’s assertions on how to use the 
Amazon’s land. Water, a communal resource, was 
privatized to maximize its potential profits. Sim-
ilarly, the Peruvian government promoted poli-
cies that alienated the natives from their land, 
which although not formally owned by them, 
belonged to them. As a result, the Peruvian Gov-
ernment intended to exploit the Amazon’s land 
for natural resources, leaving the natives out of 
the agreement. In the end, “[the market] leaves 
out the poor”18 and marginalized people who 
otherwise should have been included in the ne-
gotiations, decisions, and agreements, when dis-
cussing resource use. In both Bolivia and Peru, 
there were significant social mobilizations driven 
by community associations that gathered the na-
tives around a common objective: to boycott the 

policies that were affecting their economic and 
social life in the ultimate sense. In Peru, AID-
ESEP became the main mobilizer, while in Bo-
livia, the Coordinadora de Agua y Vida19 channeled 
the energy of the converging social forces that 
gathered against the privatization of water. In 
the end, both associations successfully mobilized 
natives and people outside the communities in 
order to create awareness of the issues at stake. 
Both organizations can be seen as main actors 
in the politics behind the conflict, assuming the 
identity as representatives of a wider “’anti-glo-
balization’ movement.”20

What happened in Bagua and Cocha-
bamba, then, was a clash between traditional 
and neoliberal concepts of trade and property. 
This clash took place within the current realm 
of globalization, which challenged the consti-
tutional guarantees for both the natives and the 
people belonging to the armed forces. In fact, as 
of 2007, 58.5% of Peru’s economy was informal21. 
Informality, in this case, is both a condition and 
an activity. While informal to the government’s 
eyes, these activities and situations take place 
within an institutionalized framework that pro-
vides organization to the informality. Hernando 
de Soto argues that “[these] informal settlements 
have always had democratic organizations, with a 
basic, clear-cut organizational structure.”22 Con-
sequently, the natives from Bagua, as well as the 
ones from Cochabamba, had a particular organi-
zation despite their informality. Their organiza-
tion was not synchronized with the established 
political and economic structure, but was inde-
pendent. Nonetheless, the rule of law establishes 
that “all entities inside and outside the state that 
aspire to exercise any kind of authority—from 
tennis clubs to multinationals and international 
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organizations—can do so only because ultimate-
ly, they have received some kind of entitlement 
from the state.”23 In that sense, given that na-
tive communities were not officially recognized 
by the Peruvian government, their actions were 
considered to be irrelevant to the final decisions 
made. 

The process of formal establishment under a 
specific rule of law, has a parallel process in the 
informal, or “para-legal,” establishment that na-
tive organizations used to organize themselves. 
The question is whether the informat establish-
ment of the native organizations granted them 
the same rights as formally established orga-
nizations. The argument that the informal es-
tablishment is equal to formal establishment is 
strengthened by questions of the state’s legitima-
cy of rule over the Amazonian native peoples and 
the regions they control. Nonetheless, “owner-
ship cannot be clearly determined because com-
munal rules for acquiring and keeping status as 
a community member are not duly documented: 
Rules differ from one community to the next…
[and] by giving each community the [implicit] 
authorization to create its own rules, the State, 
instead of creating a single law for indigenous 
peoples of the Amazon, has created some 5,000 
sovereign legal systems that are not standard-
ized.”24 Since the natives have been omitted from 
formal law and mistreated over time, the state’s 
sovereignty is undermined. This creates a situa-
tion of conflict that is resolved with these para-
legal systems, which are a peaceful alternative. 
Consequently, “it is legality that is marginal; ex-
tralegality has become the norm.”25 In that way, 
“the globalization of markets has…seriously af-
fected the state’s capacity to provide other kinds 
of public good, so that its authority is increas-

ingly being challenged, bypassed, and ignored by 
its citizens.”26 Hence, when the state intervenes 
in the para-legal system, which those omitted 
from the formal legal system built in reaction to 
their systemic neglect, violence and social unrest 
rise. This increase in violence can be considered 
their last resort for the defense of their commu-
nal power, sustainability, and rights. The state’s 
intervention is self-justified by its understanding 
of economic neoliberal policies, products of the 
latest wave of globalization, as the best way to 
promote economic stability and comfort for the 
nation’s majority. Consequently, critics of glo-
balization would argue that part of the lack of 
understanding between the legal and para-legal 
systems is due to the fact that “governments…
formulate economic and social policies that will 
attract foreign investment, rather than meeting 
the needs of their own citizens.”27 That assertion 
contradicts the common belief that a free-market 
and democratization go hand in hand. Global-
ization, according to this interpretation, could 
be seen as an economic and political mechanism 
that undermines social participation and democ-
racy at the lowest level, since it blocks the “cre-
ation of new political institutions or new social 
actors without acknowledging the struggles over 
power that are involved in these processes.”28 

Legitimacy is understood as the “state’s en-
titlement to sovereign authority…[reinforced 
through the provision of ] various collective 
goods.”29 The legitimacy of a legal system is chal-
lenged by the social conflicts rising from the legal 
system’s imposition of its formal rule of law over 
the para-legal system’s already established orga-
nization. Globalization, along with its incentives 
for developing countries to pursue a neoliberal 
agenda, does not guarantee a successful syn-



baguatar          2 9

chronization of interests between the legal and 
para-legal systems. Similarly, the government’s 
systemic neglect of natives delegitimizes their 
power over the natives. In the end, the lack of 
synchronization of interests between the legal 
and para-legal systems that grew with global-
ization reinforces the former system’s underes-
timation of the latter. Consequently, the natives 
are neglected once again through the refusal to 
negotiate or consult determined policies—such 
as the decrees in Peru or the water privatization 
in Bolivia. Anti-globalization movements rising 
from these conflicts are the oppressed people’s 
identification of their subjugation as an inevi-
table effect of the policies promoted by the legal 
system. These are the same policies that encour-
age economic and social development through 
means that undermine political participation. For 
tribes like the Awajun or Wampi, globalization 
enhances the “nation state’s [likelihood to] be-
come a vehicle for authoritarianism and corrup-
tion, rather than the framework for democratic 
institutions.”30

There is an important group of scholars that 
“accept the logic of market capitalism, especially 
free trade, but not the excesses of neo-liberal 
regulation or abuses of state regulation. It is, in 
many ways, the global equivalent of Third Way 
experiments in social liberalism and a new ethic 
of social responsibility.”31 These scholars and 
economists recognize the failures, asymmetries, 
and imperfections that exist within strict neolib-
eral policies or radical state participation in the 
economy and social life of individuals. Scholars 
such as Amartya Sen and Hernando de Soto 
promote a capitalistic alternative that could bring 
about a friendlier globalization process for the 
ethnic and social minorities. For example:

“Amartya Sen and others critical of the 
crushing weight of state planning, bureaucratic 
deficiency and corporatism in the develop-
ing world or in the once socialist states have 
argued for a dual approach centred around, 
on the one hand, building capabilities and 
grass-roots democracy to unlock potential and 
competitiveness.”32

In the same way, Hernando de Soto sees the 
state’s formal system in these realities as an in-
herently exclusive framework, given the variety 
of limitations and difficulties for those living in 
para-legal systems. De Soto argues that in coun-
tries such as Peru or Bolivia, “it is very nearly as 
difficult to stay legal as it is to become legal.”33 
According to de Soto, “the titling system [in the 
Peruvian Amazon] is not easily accessible to the 
different jungle communities and the process is 
extremely long and expensive—requiring an av-
erage of 747 working days at a cost of…$36,095 
(USD), which is equivalent to 186 times the av-
erage basic wage in Peru.”34 Similarly, although 
informally owned and administered, “only about 
5% [of the Peruvian Amazon natives] have a 
property title that allows them to control their 
territory and manage their so-called communal 
resources efficiently and productively.”35 Conse-
quently, de Soto’s conclusion is that 

“The native communities prefer being in 
charge of their own resources and destinies, even 
if it means forfeiting a sizeable income. What 
they are adamantly rejecting is being over-
whelmed by the overbearing forces of globaliza-
tion. They refuse to continue being marginalized 
and having no role in the production model that 
is being proposed by globalization: they reject 
feeling inadequate in their own neighborhood. 
This feeling of powerlessness is what has pushed 
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these people toward the radical politics that 
lead to the kind of violent response we saw in 
Bagua.”36

For this reason, the para-legal systems that 
already exist in the Peruvian Amazon should be 
completely recognized by the legal system. If 
that were the case, the natives could have their 
civil, social, and ethnic rights, already established 
through their para-legal system, under the norms 
and regulations of the legal system. The formal 
system’s recognition of these para-legal systems 
through mechanisms of political and economic 
participation in the decision-making process 
would enhance the natives’ opportunities for 
social advancement, as well as strengthen their 
constitutional rights. Through these mechanisms, 
deforestation and environmental degradation, 
endemic problems related to the government’s 
attempts to promote economic development 
in the area, would be diminished, since these 
problems tend to happen “in areas without solid 
property rights. The absence of [formal] prop-
erty rights favors the plundering and depletion 
of resources, along with the degradation of the 
different ecosystems.”37 Accordingly, de Soto 
maintained that these mechanisms would cre-
ate a more equitable economic treatment for the 
natives under the scope of neoliberal globaliza-
tion. In that sense, “state-based re-regulation 
plus democratically negotiated inter-govern-
mentalism, it is believed, can tackle the global 
inequalities exacerbated by neoliberalism.”38 The 
state-based re-regulation is understood to be the 
state’s reform of its limitations and boundaries 
established against those who live in para-legal 
systems. As a result, governments would be more 
open to accept the political and economic inter-
vention of postponed native minorities and re-

duce the likelihood of future conflicts. Therefore, 
“the argument is about treating contemporary 
globalization as a new kind of cultural economy 
performance with new mappings.”39

Since the “imminent” absorption of the pa-
ra-legal system by the formal legal system may 
be unfeasible given the aforementioned situation, 
the state could instead promote “micro-worlds of 
regulation,” 40 through which “ongoing territorial 
relations—in local economic clusters, regional 
identities or national imaginaries—are now so 
shot through with trans-territorial presences and 
absences—from the flows of people and infor-
mation and goods and images to the effects of 
interest rates and political decisions elsewhere—
that they cannot be grasped as social formations 
without recognition of their multiple constitu-
tive geographies.”41 This idea is reinforced by 
the concept of “regionalism”, which “refers to 
the general phenomenon as well as the ideology 
of regionalism, that is, the ruge for a regionalist 
order, either in a particular geographical area or 
as a type of world order.”42 The regionalist pro-
cess, together with the micro-worlds of regula-
tion, connects the native communities’ reality to 
the “processes associated both with globalization 
and with the specific historical experiences of a 
particular space. At the same time, the global-
ization discourse pushes for a reconfiguration 
along the lines of its own ideal type of socio-
economic governance.”43 Consequently, the 
Awajun and Wampi’s economic and social re-
alities in the Amazon can be interconnected to 
the state through a system of political and social 
participation, where they would maintain their 
communal importance in the decision-making 
process together with the government. As long 
as these mechanisms translate into “modern, 
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solid and lasting institutions,”44 Baguatar could 
go from being an event within a chain of eco-
nomic and social events to a perennial source 
of protest and unrest for Peru. Yet, Bagua is not 
Pandora45, and the Awajun are not the Na’vi. The 
parallel with the movie fails because the Awajun 
are communities that are eager to participate in 
the formal economy, as long as their para-legal 
organizations are respected and adapted to par-
ticipate in the economic and social globalization 
processes. In that way, globalization as a whole 
will neither constitute the “survival of the mean-
est”46 nor a situation of “global pillage,”47 but a 
realm through which government, cultural, and 
social institutions within a nation-state and 
among countries can peacefully interact, and 
embrace both the legal and para-legal systems 
within a context of respect for the Peruvian citi-
zens’ constitutional rights.

While culture and ethnic identity could be 
preserved under the aforementioned economic 
and social participation mechanisms, “people on 
the ground [could be] manipulating the idea of 
‘culture’ as a tool for securing political, economic, 
and development resources.” Therefore, it could 
be argued that “multiculturalism” leads to the 
“commodification of culture, the perpetuation 
of Western imperialist nostalgia, and the pro-
motion of a neocolonial quest for the authentic 
Other.”48 That interpretation is more skeptical 
of globalization as a realm through which native 
communities can take advantage of their cultur-
al and regional power to promote a social and 
economic development agenda. In the ultimate 
sense, this position sees regionalism and ethnic 
participation as another means to perpetuate the 
already existing omission and inequality of eth-
nic minorities. Yet, the alternative to this position 

is isolationism, given that even through the para-
legal structures the ethnic minorities are exposed 
to various manifestations of social and economic 
openness—through migration, outside invest-
ment, etc.

Bagua’s deaths and turmoil were not in vain. 
The deaths caused people from various fields to 
analyze the effects that globalization, in its eco-
nomic, political, and cultural sense, has on the 
Amazon ethnic minorities’ reality and how the 
Peruvian government can find ways to avoid 
future social unrest. Several scholars assert that 
globalization, in itself, is not inherently exploit-
ative and abusive to ethnic minorities (such as 
the Awajun and the Wampi). Yet, governments 
that are coerced by the conditions for FDI or 
trade agreements to pursue a policy of globaliza-
tion tend to dismiss these minorities for the sake 
of the majority’s benefit. This is a flagrant viola-
tion of these minority people’s basic civil and hu-
man rights. The perennial omission and neglect 
of these people only contributes to their further 
enragement. The state’s non recognition of the 
natives’ para-legal system and the imposition of 
the formal system creates an inevitable source of 
conflict, arising because the neglected natives see 
their para-legal system as their only collateral, 
given the state’s absence. On one hand, under 
that economic policy’s framework, globaliza-
tion turns into the face of a global authoritarian 
regime that promotes the developed countries’ 
neoliberal agenda at the expense of the global 
poor’s basic rights. On the other hand, scholars 
such as Sen or de Soto propose a “globalization 
with human face,” which uses market forces to 
restitute the ethnic minorities’ capital sovereignty 
over their resources as well as to recognize the 
native peoples as active participants in the gov-
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ernment’s decision-making process. Accordingly, 
the formal rule of law’s adaptation to the na-
tive’s para-legal reality could soften the impact 
of globalization in the native communities. By 
recognizing the natives’ property, the government 
would enhance their social and economic oppor-
tunities. The natives have a para-legal system in 
which they engage in economic transactions that 
are executed within the basic rules of a market 
economy. Consequently, natives are capable of 
inserting themselves in the free-market while 
keeping their own customs, uses, and traditions, 
and avoiding social and cultural alienation.

The main challenge is to adapt those infor-
mal economic transactions to the formal econ-
omy’s framework through regionalization and 
micro-worlds of regulation. While there are some 
voices against these adjustments and synergies 
between the formal and informal apparatuses of 
the economy and political systems, this transition 
seems to be the way to bring social justice and 
economic dignity to the Peruvian Amazon na-
tives. Ultimately, Bagua is not Pandora and Peru’s 
story is not that of Avatar’s. However, globaliza-
tion as we currently experience it is very complex 
and its impact on the lives of the marginalized is 
more palpable than ever. Capitalism can still be 
seen as a tool through which these people can 
find solutions; through the adaptation of their 
own systems and realities to the overall global 
state of politics and the economy. Thus, greater 
hopes for more equitable laws and the reinforce-
ment of a still weak democracy will encourage 
the natives’ participation in a better social and 
economic reality.  *
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The contemporary Middle East is 
surrounded by economic stagna-

tion and political repression. As the United Na-
tions declared in 2005, the Middle East faces “an 
acute deficit of freedom and good governance,” 
where most citizens live in a “black hole…in 
which nothing moves and from which nothing 
escapes.”1 With the widespread dearth of free-
dom, equality, jobs, education, and overall pros-
perity in the Middle East, these words sting with 
undeniable accuracy and truth. 

At a conference in Egypt in 2004, govern-
ment leaders from 18 Muslim majority countries 
defined democracy in the Alexandria Statement. 
According to these leaders, democracy requires 
“…freedom of thought and expression and the 
right to organize under the umbrella of effec-
tive political institutions, with an elected legis-
lature, an independent judiciary, a government 
that is subject to both constitutional and public 
accountability, and political parties of different 
intellectual and ideological orientations.”2 Al-

though these leaders produced a promising defi-
nition of democracy, most of them have refused 
to implement these liberal ideals within their 
respective regimes. Autocracies, monarchies, and 
dictatorships continue to dominate the Muslim 
world. 

This paper will analyze several characteris-
tics of authoritarian regimes in the Middle East 
that inherently obstruct democracy and moder-
nity. Citing evidence from the recent histories of 
Iran, Egypt, and Palestine, it will demonstrate 
that oppressive regimes and their denial of secu-
larization, their overarching desire for survival 
and power, and their negligence for their citizens, 
are biggest obstacles to democracy and moderni-
ty. Where pertinent, it will discuss the Resource 
Curse and the natural emergence of radical Is-
lamist movements in these structures. Ultimately, 
it will conclude that although much of the Mid-
dle East remains trapped in a dire situation, the 
2011 Egyptian revolution inspires all to believe 
in the possibilities of reform and the hope for a 
democratic future. 

The separation of church and state, or sec-
ularization, is a necessary precursor for the es-
tablishment of democracy and modernity. As 
political scientist James Wilson agrees, “Separat-
ing religion from politics was the key to the de-
velopment of liberal nations in the West, and it 
will be the key to the emergence of such states in 
the Muslim world.”3 The Iranian theocracy that 
emerged from the 1979 revolution exemplifies an 
authoritarian regime that prevents secularization 
and, in turn, deters democratization. 

During the revolution, Ruhollah Khomei-
ni united the Iranian people around Islam. He 
claimed that the country’s economic stagnation 
was a divine punishment for the government’s 
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failure to incorporate Islam in its policies and for 
aligning with the infidels of the West. Khomeini 
argued that the state needed to follow the Quran 
and that the leaders needed to be men well versed 
in Islamic law; in other words, Iran needed to be-
come an Islamic state.4 After rallying the citizens 
to overthrow Shah Pahlavi, Khomeini organized 
a theocratic government based on his beliefs and 
named himself Supreme Leader. 

Khomeini implemented various measures 
to synthesize the Iranian legal system with the 
Islamic faith. First, he removed all of the secular 
judges appointed by the Shah and granted the 
positions “…only to individuals with competence 
in Islamic law.”5 Second, Khomeini abolished 
all of the secular laws and replaced them with 

strict Islamic laws. Today, Iran still abides by this 
Sharia Law that is based on 7th century norms 
and Khomeini’s interpretations of the Prophet 
Muhammad’s ancient decrees. Naturally, it is at 
the expense of prosperity, toleration, and moder-
nity that these “timeworn interpretations of the 
Quran and sayings of the Prophet”6 are applied 
to modern day circumstances. Third, Khomeini 
eradicated the Shah’s laws that promoted wom-
en’s rights because he feared that “female eman-
cipation…would disrupt family life.”7 

Regarding Iran’s economic structures, Kho-
meini nationalized banks, insurance companies, 
and many other vital industries. He justified this 
government takeover of private sector by assert-
ing that this was the only way to live in accor-
dance with Islamic notions of social justice and 
the equal distribution of wealth. 

Khomeini’s de-secularization campaign re-
structured the political and economic systems 
in ways that inhibited democracy and moder-
nity. The strict legal codes prevented the people 
from finding ways to live an Islam oriented life 
in accordance with the modern and liberal world. 
Iranians could only live and work within the con-
fines of these centuries old customs. Also, by out-
lawing the practice of ijtihad, or interpretation of 
Quranic texts, Khomeini further prevented the 
citizens from embracing modern traditions and 
notions of equality. The new economic policies 
hindered free markets and competition, two sig-
nificant components of modern democracies and 
economic prosperity.8 

The Iranian government should deempha-
size the relationship between the Islamic faith 
and the state in order to foster an environment 
where democracy and modernity can thrive. 
However, this secularization does not require a 

The recent history of Egypt ex-
emplifies how Muslim autocra-
cies seek to preserve their power 
at all costs and, in turn, effec-
tively stifle democratization. For 
decades, the former Egyptian 
president, Hosni Mubarak, 
demonstrated that he would “…
stop short of no crime in order 
to cling to power, and to life, for 
as long as possible.”
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complete separation of church and state, a divi-
sion that does not even exist in the United States. 
As Michael Ignatieff notes, “Secularism doesn’t 
mean crushing religion, it just means creating 
a neutral space in which arguments between 
religious and secular people are settled by evi-
dence, not dogma.”9 The constraints need to be 
loosened to the point where the rule of civil law, 
equality, privatization, the freedom of expression, 
and other democratic foundations can develop.

To continue, the recent history of Egypt 
exemplifies how Muslim autocracies seek to 
preserve their power at all costs and, in turn, ef-
fectively stifle democratization. For decades, the 
former Egyptian president, Hosni Mubarak, 
demonstrated that he would “…stop short of no 
crime in order to cling to power, and to life, for as 
long as possible.”10 Here, it is valuable to consider 
Mubarak’s frequent use of political maneuvers 
and violent tactics that ultimately resulted in the 
2011 protests and his forced resignation. 

The first way that Hosni Mubarak stifled op-
position and maintained his power was through 
non-violent manipulation of the Egyptian legal 
system. One example is the state of emergency 
which Mubarak renewed upon his inaugura-
tion in 1981, which curtailed many of the hu-
man rights and liberties protected in the 1971 
Egyptian Constitution. Increased public outrage 
with these restrictions forced Mubarak to prom-
ise that he would abolish the state of emergency 
laws if he were reelected in the 2005 presidential 
elections.11 However, after reelection, he failed 
to comply with his campaign pledge and he ex-
tended the emergency laws for another two years 
in 2006 and bided his time until 2010 when he 
again extended the laws for another two years. 
Moreover, in 2007 Mubarak went so far as to 

orchestrate a constitutional amendment to give 
himself the absolute authority to “…remand ci-
vilians to trial in military courts in cases related 
to terrorism and…to suspend human rights pro-
tections in other parts of the constitution…”12 
These clauses in the amendment legalized the 
aspects of the emergency laws the citizens feared 
most. Contrary to democratic legitimacy, Presi-
dent Mubarak exploited the amendment process 
to legally assume authority over anyone he sus-
pected to be a political rival or national threat. 

Furthermore, Mubarak often counteracted 
democratic reforms with specific loopholes to 
ensure the continued dominance of his Na-
tional Democratic Party. For example, among 
the “democratic” reforms in 2005 was a consti-
tutional amendment to subject the presidential 
candidates to direct election by the people. For 
opposition parties, this was only a superficial 
victory. Mubarak used his influence over parlia-
ment to immediately pass subsequent legislation 
that only allowed presidential candidates to run 
if their parties had at least 5% of seats in both 
the Shura Council and the People’s Assembly, 
both houses of Egyptian Parliament. The only 
coalition that was able to meet this requirement 
was the Muslim Brotherhood, one of the NDP’s 
most viable threats, and previous laws prevented 
it from establishing a legal party, making it im-
possible for the Brotherhood to participate in 
elections. Mubarak even constitutionalized the 
law against the Muslim Brotherhood in 2007. 
Any reform passed by Mubarak that seemed to 
be a move towards democratization was coun-
tered with loopholes that maintained his supe-
riority over opposition parties and restricted the 
sovereignty of the people. As Marina Ottaway 
writes, “The weakness of political parties and 
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the lack of meaningful competition are among 
the main impediments to democratization in 
Egypt...”13 

Furthermore, Mubarak and the NDP have 
notoriously staged many fraudulent elections, 
providing a façade of democracy to appease the 
public. Late in 2010, the NDP rigged an elec-
tion for the upper house of Parliament and laid 
claim to 93% of the seats. As Jay Solomon of the 
Wall Street Journal notes, this election was “…
widely viewed as the most corrupt in the coun-
try’s history.”14

On top of his political manipulations, 
Mubarak also used physical force to suppress op-
position to his regime. The suppression through 
force was blatant following the 2005 parliamen-
tary elections. Running on an independent plat-
form, the Muslim Brotherhood was able to win 
a considerable amount of seats, posing a direct 
threat to the NDP.In response, Mubarak ordered 
his security forces to arrest leaders and propo-
nents of the Muslim Brotherhood and keep 
them imprisoned for extended periods of time.15 
These Egyptian internal security forces also tor-
tured political prisoners for information and 
abused them as punishment. These violent tactics 
served to intimidate the public and discourage 
any dissenters from speaking out. As Ottaway 
also agrees, “The internal security services and 
armed forces represent distinct challenges to the 
prospects for democratization in Egypt.”16

Moreover, Mubarak and the NDP have 
frequently relied upon “…part-time thugs for 
hire,”17 or a group collectively known as the 
baltagiya. Essentially, the party offers to drop 
charges for men in jail if they beat and some-
times kill opposition candidates and voters, es-
pecially during election seasons. Even Mohamed 

Rajab, a member of the NDP and the upper 
house of Parliament, acknowledged the NDP’s 
practice of bribing these thugs. Although the 
baltagiya, Turkish for “the axe-wielding one,” is 
not efficiently organized, it has been a powerful 
weapon of the regime to force opponents into 
submission.18 During the recent mass protests 
that began on January 25, 2011, the baltagiya 
and the police forces led the attacks against the 
protestors. Throughout the 18 days of protests, 
over 300 Egyptians were murdered. January 
28th, or the “Day of Rage” as the Egyptians re-
fer to it, proved to be one of the most bloody 
episodes; police and firearm wielding baltagiya 
fired upon protestors, anyone with a camera, and 
even innocent bystanders seeking refuge in their 
homes. Not even 13-year-old Hadir Adel could 
escape the violence as she was shot through a 
window while hiding with her family. The po-
lice ordered hospitals not to treat the wounded 
and threatened them with retaliation if they did. 
Hadir Adel was one of the many victims who 
were turned away from hospitals and died as a 
result. While the physical repression worked to 
stifle the crowds in the past, this recent use of 
“…thug-fueled chaos instead appeared to have 
undermined Mubarak’s credibility”19 and led to 
his downfall.20 

The Iranian Basij, or “…Ali Khamenei’s [the 
current Supreme Leader’s] volunteer Islamic 
militia,”21 bears an unnerving similarity to the 
Egyptian baltagiya. Members of the basij are no-
torious for beating and killing protestors in the 
name of the Supreme Leader. After incumbent 
president Mahmoud Ahmadinejad suspiciously 
defeated the popular reformist, Mir Housain 
Moussavi, in the June 12, 2009 election, mem-
bers of the basij attacked those who contested 
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the controversial results. Many citizens were 
murdered for voicing their opposition, includ-
ing the young Neda Agha-Soltan, whose death 
was captured on video and viewed by millions 
around the world on YouTube. The government 
tried to interrupt the organization of protestors 
by closing Tehran’s universities, blocking cell 
phone signals and text-messaging, and shutting 
down Facebook and other communication web-
sites,22 yet when these methods failed it quickly 
resorted to violence and murder. Presently, in the 
wake of the 2011 Egyptian revolution and wide-
spread unrest in the Middle East, the Iranian 
regime is resorting to violence once again. The 
basij’s attacks helped terminate the opposition in 
2009 and the regime is hoping to suppress the 
tens of thousands of citizens currently protesting 
publicly.23 

One last point to consider regarding Mid-
dle Eastern regime tactics to maintain survival 

includes the dispersion of subsidies. Both the 
Egyptian and Iranian governments attempt to 
appease the public by providing them with free 
necessities such as oil, gas, heat, food, jobs, and 
so on. Particularly in Egypt, these subsidies have 
severely inhibited the economy by leading to the 
development of an enormous black market. Fur-
thermore, when the government offers jobs as a 
subsidy to every citizen, it fosters an incredibly 
inefficient system. To keep up with their prom-
ise, the government must create new jobs, almost 
entirely public, and employ multiple people to 
the same positions. This practice stifles produc-
tivity and inhibits the development of the private 
sector.

These subsidies also shed light on the “Re-
source Curse.” As described by Fareed Zakaria, 
“…The regimes that get rich through natural re-
sources...[don’t] develop, modernize, or gain le-
gitimacy.”24 Zakaria mentions the case of Egypt 
to demonstrate that through gas and oil revenues, 
money from foreign countries to use the Suez 
Canal, and general aid from the United States, “it 
gets a hefty percent of its GDP from unearned 
income.”25 With so much money coming in for 
natural resources, the Egyptian government’s 
budget does not rely on the citizens working and 
paying taxes. Robin Wright made an intriguing 
point when she noted that while Americans rec-
ognize the significance of no taxation without 
representation, they often forget that the oppo-
site also holds true; without taxation, there does 
not need to be any representation.26 With natural 
resource revenues, the governments can focus on 
survival rather than economic productivity and 
they have the means to appease the public and 
sustain themselves with inefficient economies. 

As the evidence has demonstrated, the 

Presently, in the wake of the 
2011 Egyptian revolution and 
widespread unrest in the Mid-
dle East, the Iranian regime is 
resorting to violence once again. 
The basij’s attacks helped termi-
nate the opposition in 2009 and 
the regime is hoping to suppress 
the tens of thousands of citizens 
currently protesting publicly.
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Egyptian and Iranian governments have used all 
measures at their disposal to maintain their pow-
er, while preventing the formation of prosperous 
free markets and democratic political structures. 
Here, an analysis of recent Palestinian history 
will show how Middle Eastern governments’ 
unresponsiveness to their people further restricts 
democratic reforms. 

The main desires of the Palestinian people 
have consistently included employment, peace, 
improved living standards, and better lives for 
their children. The population has been displaced 
and relocated for over six decades, resulting in 
populations of 2.4 million in the West Bank, 
1.4 million in the Gaza Strip, and approximate-
ly five million spread out among twenty-two 
Arab states and six continents.27 Considering 
the plight of the Palestinian people, it is likely 
that they would prefer a quick compromise with 
Israel, even one involving two states, and this is 
corroborated by former Palestinian political can-
didate, Sheikh Nayef: “If negotiations have the 
potential to serve the interests of the Palestinian 
people or improve the lot of average Palestinians, 
yes, there is room for that.”28

Nonetheless, the Palestinians’ desires for 
greater prosperity and growth have been repeat-
edly undermined by their leaders. From 1994 
to 2004, the Palestinian Authority was riddled 
with corruption under Yasser Arafat. He consoli-
dated his power as the sole leader of Palestine, 
embezzled millions of state funds, and awarded 
members of Fatah, the Palestine Liberation Or-
ganization’s most sizeable faction bent on the 
destruction of Israel, with elite positions in the 
government and private sector.29 Furthermore, 
after a mutually beneficial two-state solution as 
drawn up at the Camp David Summit in 2000, 

Arafat inexplicably refused to accept it and left. 
It is clear that Arafat had his own particular in-
terests in mind rather than those of his suffering 
citizens. As Palestinian journalist Sufian Taha 
described, “Arafat became the curse of the Pal-
estinian people.”30 

Unfortunately for the Palestinians, their 
situation did not improve with the 2004 death 
of Arafat and the subsequent decline of Fatah. 
The election of Hamas leaders in 2006 elec-
tions demonstrates the cyclical nature of unruly 
and unresponsive governments shifting into 
power, even through seemingly democratic elec-
tions. Despite Hamas’s radically violent nature 
during the first intifada from 1987 to 1993, it 
became increasingly popular among the Pales-

Unfortunately for the Pales-
tinians, their situation did not 
improve with the 2004 death 
of Arafat and the subsequent 
decline of Fatah. The election 
of Hamas leaders in 2006 elec-
tions demonstrates the cyclical 
nature of unruly and unrespon-
sive governments shifting into 
power, even through seemingly 
democratic elections.



hindrances of democracy and modernity in the middle east          4 1

tinian citizens. During the 1990’s, Hamas spent 
90% of its resources on establishing social ser-
vices, schools, clinics, welfare organizations, and 
women’s groups.31 In the words of Robin Wright, 
“Where the Palestinian Authority failed to de-
liver, Hamas institutions increasingly did.” Pales-
tinians were drawn to Hamas because it provided 
tangible results and hope for an improved econ-
omy, education system, and greater prosperity. 
As polls demonstrate, support for Hamas is due 
in large part to the social services it provides for 
the Palestinian people, not their political agenda 
concerning Israel.

In 2005 Hamas won a series of city-council 
elections and in 2006 it won rights to choose the 
prime minister, appoint a cabinet, and conduct 
daily governmental operations. After these in-
creases in Hamas’ power, a rift emerged between 
Hamas and the Fatah controlled presidency. As 
Wright contends, “The rivalry between the two 
parties only deepened. Both sides violated the 
spirit of democracy.”32 Despite the fact that ev-
ery single poll proved the Palestinian citizens’ 
preference for peace with Israel through a two 
state solution, Hamas refused to recognize Israel, 
renounce violence, or accept past or future peace 
negotiations. Hamas garnered support from the 
Palestinians by tending to their needs yet once it 
achieved power, these needs were quickly sacri-
ficed for Hamas’s power hungry and anti-Israeli 
goals.

Disturbingly, Hamas’s rule became eeri-
ly similar to that of Yasser Arafat. Foreign aid 
stopped flowing in because of the outside world’s 
unwillingness to negotiate with the violent and 
radical government. Hamas was only able to 
gather half of the funds necessary for the gov-
ernment’s payroll and the Palestinian police of-

ficers, medical workers, teachers, and other civil 
servants were the ones who suffered the conse-
quences. In June 2007, only 18 months since the 
2006 elections, the tensions between Hamas and 
Fatah erupted in Gaza. A costly civil war broke 
out, which resulted in the deaths of innocent cit-
izens and the destruction of infrastructure. Af-
ter five days of fighting, Hamas declared victory, 
claimed control of the presidency, and looted 
Fatah possessions and properties. In little more 
than a year, “…the two largest Palestinian parties 
had destroyed the euphoria of the Arabs’ most 
democratic election ever.”33 

In these societies, the citizens that suffer the 
consequences of the government’s actions are 
naturally drawn to radical Islamic political move-
ments. These fundamentalists enjoy significant 
advantages over their secular opponents. With 
occasional government support and the security 
of mosques, they are able to effectively recruit 
members and hold meetings. Also, with aid from 
outside Islamic regimes, the Islamist movements 
have ample sources of funding at their disposal. 
Citizens that live in a seemingly hopeless society 
surrounded by poverty, unequal distributions of 
wealth, unemployment, and restricted freedoms, 
gravitate to the radical Islamists. Without well-
organized secular parties and political institu-
tions, the fundamentalist groups will continue to 
define the political landscape of the Middle East. 
These Islamist movements tend to advocate for 
strict fundamentalist Islam and commit violent 
acts; both of which are not conducive to peace, 
legitimized political structures, or democracy. 
As Wright describes, the violent Islamist move-
ments, “…have repeatedly proven that they can 
destroy. But they have yet to provide tangible so-
lutions or viable new models for problems plagu-
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ing the region.”34 
Authoritarian regimes of the Middle East 

inhibit democracy and modernity through a 
rejection of secularization, a focus on regime 
survival, and an unresponsiveness of citizens’ de-
sires. Nevertheless, despite the oppressive nature 
of these regimes, there is reason to hope for a 
brighter future. This hope was realized dur-
ing the 2011 Egyptian revolution that resulted 
in the ousting of President Mubarak. The pro-
tests that fueled the revolution were led by “…a 
cadre of educated, tech-savvy youth seeking bet-
ter economic opportunity and more political 
freedoms.”35 These brave individuals, including 
members of groups such as the Revolutionary 
Youth Alliance, the Muslim Brotherhood, Mo-
hamed ElBaradei, and the Ghad Party, were dis-
satisfied with Egypt’s economic conditions and 
Mubarak’s corrupt regime. They organized and 
encouraged forces through social media, stood 
up to Mubarak, and refused to surrender despite 
the regime’s efforts to intimidate and brutalize. 
On February 11, 2011 Mubarak finally stepped 
down and handed control to the military. Since 
taking control the military has dissolved parlia-
ment, suspended the constitution, eradicated the 
state of emergency laws, and promised to con-
duct elections within six months.36 Although 
the citizens approve of these measures, they are 
hesitant to claim victory and remain skeptical 
of the military’s accountability and its decision 
to maintain the cabinet, which is full of mem-
bers who were loyal to the regime. Also, while 
the military is beginning to meet with opposi-
tion leaders, it neglected to consult them before 
professing its strategy for reform. Nevertheless, 
despite these challenges and the uncertain fu-
ture of Egypt, it is a future that the citizens will 

be able to write for themselves. The people have 
demanded transparency in the country’s rocky 
transition and have promised to persist in these 
demands until elections are held. This revolution 
has inspired protests all throughout the Muslim 
world from Libya to Iran, to Bahrain, to Yemen. 
The Egyptians have become a beacon of hope to 
those still living under oppression. One day, these 
oppressed citizens may be able to proclaim what 
an elated Egyptian, Abdul-Rahman Ayyash, did: 
“This is the first time in my life I feel free.”37  *
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In the famous words of Karl Marx, “the 
executive of the modern state is but a 

committee for managing the common affairs of 
the whole bourgeoisie.”1 Although Marx never 
fully articulated his conception of the modern 
advanced-capitalist state’s nature, it is clearly not 
one of a neutral arbiter or the embodiment of 
the “general will.” In fact, the modern state is in-
herently biased towards those who benefit most 
from the capitalist structure and above all else, it 
caters to the preservation of the capitalist mode 
of production.

This analysis of the state has, for all intents 
and purposes, been wholly rejected or ignored by 
prevailing political ideology in the U.S. After all, 
the U.S. political system rests upon a series of 
checks and balances, separation of powers, and 
free and fair elections, which afford its citizens 
equal protection under the law and authority of 
the state. Following the paradigm professed by 
James Madison and the Federalists, the very exis-
tence of these republican principles are designed 

to curtail and “control the violence of faction,” in 
such a way that prevents the promotion of the 
interests of one group at the expense of the “ag-
gregate interests of the community.”2 The mod-
ern American understanding of Madison’s claim 
has become a general belief that “power…is 
competitive, fragmented, and diffused” and that 
everyone has some power, but no one person or 
political body has too much. Following this logic, 
there is no reasonable way that a bourgeois class 
could possibly hijack the state so completely that 
the state would cease to exist as a promoter and 
protector of the “general will.” Over time, Madi-
son’s narrative of competing factions has solidi-
fied itself as a primary component of prevailing 
U.S. political ideology, one that dismisses the 
very suggestion that a ruling class in fact controls 
or even could control the state apparatus. 

But how true is Madison’s axiom, and every 
other democratic axiom upon which it is built? 
According to its creators, the goal of The Feder-
alist was to garner support for the U.S. Constitu-
tion because it outlines a republican government 
that represents the most ideal means to ensuring 
a state that embodies the “general will.” However, 
there are subtle indications that Madison’s own 
promotion of the republican form of government 
outlined in the Constitution was secondary to 
his assumption that any government adopted by 
the newly independent colonies would be con-
strained by the existence of capitalism, along 
with the other political and economic assump-
tions that accompany it. 

Written some sixty years before Marx’s 
Communist Manifesto, Madison’s Federalist 10 
correctly recognized the inherent class struggle 
present in capitalist society. He did this by as-
serting that a variety of “interests grow up of ne-
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cessity in civilized nations and divide them into 
different classes,” which at once places them into 
“the most violent conflicts.”3 When one juxta-
poses this claim with Marx’s assertion that “the 
history of all hitherto existing society is the his-
tory of class struggle,” one can see that Marx and 
Madison’s conceptions of human history under 
capitalism were not too different.4 Like Marx, 
Madison even acknowledged the obviously un-
even nature of this struggle, determining the 
status of “the landed interest, manufacturing in-
terest, mercantile interest, [and] moneyed inter-
est,” superior to the “many lesser interests.”5 But 
unlike Marx, who openly identified the state as 
a further instrumental promoter of this uneven-
ness, Madison and other adherents of 18th cen-
tury enlightened political philosophy attempted 
to hide the inherently biased nature of the state 
behind appeals to democratic axioms. Far from 
idealizing the creation of a neutral state, Madison 
and the founding fathers envisioned a political 
system that is in clear favor of a particular class, 
namely the propertied class or capitalist class. 

In outlining his argument concerning com-
peting factions in America, Madison made it 
clear that any measures to restrict liberty as a 
means of restricting factions is a “remedy, that 
[is] worse than the disease,” because liberty is 
quintessential to life itself.6 Contrary to hege-
monic teachings, protection of personal liberty 
by the government is not an end in itself. Ac-
cording to Madison, “The first object of govern-
ment” is not the protection of a general liberty, 
but more specifically the protection of differing 
faculties, “from which the rights of property orig-
inate.”7 True to his capitalist leanings, Madison 
wished above all else to construct a government 
that could ensure the right to acquire greater 

amounts of property for men of greater capacities 
(biological, racial, hereditary, etc...) and a govern-
ment that would defend the ownership of that 
property.

While it may seem that in a state construct-
ed in such a way, the class with the greatest ca-
pacity to acquire property, and subsequently the 
greatest amount of property, would be the class 
most protected by the state, Madison’s argu-
ment drew the opposite conclusion. He claimed 
that given the political framework proposed by 
the Constitution, no class or interest would be 
able to muster enough political support to usurp 
the total power of the state for the promotion 
of its own interest at the expense of all others. 
For Madison, in a representative democracy as 
large as the U.S., pluralism would triumph and 
the oligarchical realities of the old, established 
European states would not occur. 

Over the course of American history, espe-
cially the last 150 years, Madison’s bold claims 
have been proven false. The fallacy of his argu-
ment lay in his unfounded assumption that the 
republican principles outlined in the Consti-
tution would prevent a minority faction from 
taking power. In his only line addressing the 
problematic nature of a minority faction, he 
wrote, “Relief [from a minority faction] is sup-
plied by the republican principle, which enables 
the majority to defeat [the minority’s] sinister 
views by regular vote.”8 In short, Madison be-
lieved that free, fair, and frequent elections would 
be sufficient to protect against a minority elite 
dominating public affairs. The rest of his argu-
ment was concerned entirely with the adverse 
effects of majority factions, a fear then and now 
known as the “tyranny of the majority.” In an 
elegant discourse, he produced a convincing ar-
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gument for the impossibility or at least improb-
ability of such majority factions converting the 
state into a tool for the promotion of their own 
interests. Thus in the Madisonian model, the U.S. 
political structure protects its citizens both from 
the few economically empowered individuals, 
and the economically deprived, but numerous 
poor. Within this structure, the state can suppos-
edly remain the neutral entity that the Constitu-
tion designed it to be. 

Madison’s argument rests entirely on the 
legitimacy of free, fair, and frequent elections. 
If, contrary to Madison’s assumption, the elec-
toral process is not a sufficient measure to protect 
against the rise of a political minority elite strong 
enough to takeover state power, Madison’s lack 
of concern regarding minority factions becomes 
much more problematic. If the political elite took 
over the U.S. political structure, there would be 
no way of controlling the economic elite. Since 
Madison and other founding fathers had such a 
bias towards the preservation of property rights, 
the U.S. Constitution became a perfect formula 
for the rise of an economic and political elite ca-
pable of using the state to further entrench the 
capitalist mode of production and preserve its 
standing at the top of the economic structure, 
while simultaneously stripping the lower class of 
its most fundamental political leverage. 

Madison’s claim that the U.S. electoral pro-
cess maintains a true capacity to produce effec-
tual change in the state has become a distant 
reality. Some may claim that the Bush-Clinton 
dynasty was responsible for the corporate elite’s 
takeover of the American political system, but 
even that does not go nearly far enough to ex-
plain the ineffective nature of the U.S. electoral 
process. The reason is less due to the similarity in 

the particular people elected to office and more 
due to the sameness in policy pursued once in 
office. Despite the perceived increase of polar-
ization between the Republican and Democratic 
parties, the foundation upon which they have de-
veloped their respective ideologies is essentially 
the same. That foundation is the same universal 
U.S. political ideology already discussed, namely 
an assumption of capitalism and with it free en-
terprise, liberty, etc. The two parties may claim 
to be radically different, but their so-called radi-
cal differences are all circumscribed within the 
framework of capitalism. Both products of cul-
tural hegemonic principles and ideals, neither 
party pushes for radical structural changes of the 
economic or political system, but rather trivial 
adjustments depending upon their supposed 
constituency at the time. The Democrats may 
support universal healthcare and the Republicans 
private health, but both support capitalism above 

If, contrary to Madison’s as-
sumption, the electoral process 
is not a sufficient measure to 
protect against the rise of a 
political minority elite strong 
enough to takeover state power, 
Madison’s lack of concern re-
garding minority factions be-
comes much more problematic. 
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all else. Noticing this striking similarity between 
the two major parties, Arthur Milliband writes:

The assertion of such profound differences 
[in political parties] is a matter of great impor-
tance for the functioning and legitimation of the 
political system, since it suggests that electors, 
by voting for one or the main competing par-
ties, are making a choice between fundamental 
and incompatible alternatives, and that they are 
therefore, as voters, deciding nothing less than 
the future of their country…In actual fact how-
ever,…the disagreements between those political 
leaders who have generally been able to gain high 
office have very seldom been of the fundamen-
tal kind these leaders and other people so often 
suggest.9

For empirical proof of this reality, one need 
only look to the leaders of national economic 
policy over the past several decades. Take, for ex-
ample, the last several appointments for the U.S. 
Secretary of Treasury. Beginning with the Clin-
ton Administration there was Lloyd Bentsen, 
president of Lincoln Consolidated, Robert Ru-
bin, board member of Goldman Sachs, and Law-
rence Summers, current Director of the National 
Economic Council and instrumental proponent 
of the Gramm-Leach-Biley Act10 and unre-
stricted OTC derivative trading.11 Under Presi-
dent George W. Bush, there was Paul O’Neill, 
CEO of Alcoa, John Snow, CEO of CSX 
Corporation, and finally Henry Paulson, CEO 
of Goldman Sachs. And now under President 
Obama, Timothy Geithner, former president 
of the New York Federal Reserve and appren-
tice of Summers, directs U.S. economic policy. 
The same capitalist minded personalities have 
also coordinated U.S. monetary policy as Chair-
men of the Federal Reserve for the last several 

decades as well. Both President Carter and Rea-
gan appointed Paul Volcker, current Chairman 
of Obama’s Economic Recovery Advisory Board 
and former vice president of Chase Manhattan 
Bank. Following Volcker, Reagan, Bush Sr. and 
Jr., and Clinton all appointed Alan Greenspan, 
former chairman and president of Townsend-
Greenspan Co. Finally, both President Bush and 
Obama appointed Ben Bernanke, former Chair-
man of the Council of Economic Advisors for 
President Bush. There are two important trends 
to note in these appointments. First, in nearly 
every case, candidates were previously CEO’s in 
the financial or industrial sectors with annual in-
comes placing them in the top .05% of the U.S. 
population. Secondly, Democrats and Republi-
cans alike appoint the same leaders of economic 
policy. All of this leads to the apparent conclu-
sion that regardless of those brought to power by 
the electoral process, the same general economic 
policy, favorable to free enterprise and lenient on 
business regulation, will be pursued. 

This fact is further affirmed by an examina-

There are two important trends 
to note in these appointments. 
First, in nearly every case, can-
didates were previously CEO’s 
in the financial or industrial 
sectors with annual incomes 
placing them in the top .05% of 
the U.S. population. 
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tion of the actual policy decisions of the Sec-
retary of the Treasury and the Chairman of 
the Federal Reserve. For example, one may ex-
amine the series of policy strategies chosen by 
Ben Bernanke and Henry Paulson following the 
2008 financial sector collapse. Despite numer-
ous claims by both Bernanke and Paulson that 
the foundation of the U.S. economy was strong 
leading up to the 2008 financial crisis, they had 
finally publically acknowledged the existence of 
a serious problem by mid-2008. In September 
2008, they led a campaign demanding the use of 
$700 billion of government money to purchase 
toxic assets in order to save the very institu-
tions that, operating under minimal regulation, 
had produced the circumstances that created 
the economic downslide.12 In the aftermath of 
this colossal bailout, Fannie Mae, Freddie Mac 
and AIG now remain legitimate institutions, 
despite the (already forgotten) reality that they 
were completely bankrupt. Furthermore, many 
other failed financial institutions have since been 
consolidated under ever-larger commercial and 
investment banks such as J.P.Morgan, Bank of 
America, Goldman Sachs, and Barclays. In ev-
ery case, the CEO’s of failing firms came away 
relatively unscathed despite their companies’ dis-
solution. Concurrently, large swaths of the U.S. 
population, who also incurred large-scale debts, 
have been subject to home foreclosure and un-
employment. In otherwords, the economic strat-
egy invoked by the U.S.’s economic advisors did 
support measures for overall economic recovery, 
but at the same time shielded the economic elite 
from the adverse consequences of risky trading, 
while making the average citizen suffer for his or 
her own poor investment decisions. Not surpris-
ingly, the top economic advisors also supported 

the same general strategy following the savings 
and loan crises of the 1980’s and 1990’s. 

These facts point to a consistent U.S. eco-
nomic policy with a clear bias in favor of the 
economic elite. In light of this fact, it is evident 
that despite America’s electoral system, a minor-
ity faction with minority interests is more than 
capable of directing state policy in favor of its 
own interests.13 What then explains Madison’s 
falsified assurance that no such reality would ever 
come to fruition under the Constitution?

The founding fathers were propertied men. 
They represented the very economic minority 
that Madison assured would not pose problems 
to the maintenance of the state as a promoter of 
the “general will.” Interestingly enough, they were 
also the same men who wrote the Constitution, 
assumed power after its adoption, and made the 
protection of private property the primary goal 
of the state. In doing so, they constructed the 
original U.S. cultural hegemonic block, success-
fully convincing the U.S. citizenry at large that 
the political principles, institutions, procedures, 
and mechanisms embodied in the Constitution 
represent the best means to achieving equality 
of opportunity. As the years passed, this original 
hegemonic block has remained the most effective 
modern conception of hegemony in preserving 
the capitalist mode of production, requiring the 
least reliance on the use of the state’s repressive 
mechanisms. 

Antonio Gramsci’s conception of hegemony 
holds that at the most basic level hegemony is 
the consensual basis of an existing political and 
economic system within civil society.14 Within 
the framework of this definition there is no im-
plication that the consensus of civil society has 
deemed the existing social order perfect or even 
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great. Rather, there is a general agreement “that 
whatever may be wrong with it is remediable 
without any need for major structural change 
and that any radical alternative…is bound to be 
worse.”15 Absent from these particular concep-
tions of hegemony is the explicit existence of a 
dominant class, which by virtue of its privileged 
position at the top of the economic system, 
maintains a unique capacity to “disseminate [its] 
values and ideas throughout society, and thus to 
persuade the subordinate class to conceive the 
world in [its] own terms.”16 In the U.S., cultural 
hegemony is the full acceptance and belief in the 
merits of free enterprise, the electoral process, 
liberty, equality of opportunity, and an array of 
other democratic principles developed by the 
founding fathers that are now no longer ques-
tioned, but held as truth. 

The ability of the capitalist class to use 
cultural hegemony to direct national economic 
policy is now greater than ever, as demonstrated 
by the current debate over extending tax cuts for 
the wealthy or extending unemployment ben-
efits. For the past year, national unemployment 
has been hovering around 9-10%. That equates 
to some 15 million people who, long before their 
more recent history of unemployment, were 
entrenched in a vicious cycle of debt as a result 
of rising prices and stagnate wages. The jobless 
benefits for some 4 million of these people ex-
pired in December 2010.17 Concurrently there 
was increasing debate over the expiration or ex-
tension of Bush’s 2001 and 2003 tax cuts. Such 
cuts included high tax breaks for the top 1% in 
the tax bracket who have a combined household 
income over $500,000 and would cost $120 bil-
lion over the next two years, double the amount 
necessary to fund a year long extension of un-

employment benefits.18 The fact that such a de-
bate occurred, and the tax cut for the top 1% was 
re-passed, proves that the hegemonic capacity of 
the dominant class has gone a long way in con-
vincing a sufficiently large portion of U.S. vot-
ers that tax cuts for the wealthy is an economic 
strategy of equal, if not greater, value than ex-
tending unemployment benefits. This phenom-
enon illustrates the trend among U.S. voters to 
place their political ideology above their own 
private interest. With regards to the tax cut ver-
sus unemployment benefit debate, it appears that 
roughly half of the U.S. supported the measure 
benefiting those in no real need (i.e. the top 1% 
of income earners) over those in desperate need 
(i.e. the unemployed). The explanation lies in the 
effectiveness of the cultural hegemony dissemi-
nated by the ruling class. Many Americans, firm 
believers in the American dream, falsely envision 
the prospects of themselves climbing the ranks 
into the top 1% to be higher than the prospects 
of one day being unemployed. Moreover, these 
same Americans are adamantly supportive of big 
business growth and opposed to policies of a per-
ceived socialist nature. Thus, there remains more 
support for the tax cuts for the wealthy than for 
the extension of unemployment benefits, even 
among the middle and lower classes. 

The U.S. is like “all advanced capitalist coun-
tries [in having] regimes distinguished by politi-
cal competition on a more-than-one party basis, 
the right of opposition, regular elections, repre-
sentative assemblies, civic guarantees and other 
restrictions on the use of state power.”19 None-
theless, all advanced capitalist societies have 
witnessed the rise of a ruling class, which “owns 
and controls the means of production and which 
is able, by virtue of the economic power thus 
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conferred upon it, to use the state as its instru-
ment for the domination of society.”20 Historical 
precedent has illustrated that despite the com-
position of specific political structures and the 
nature of its institutions, the capitalist class has 
in every case been able to use state power for its 
further entrenchment as the dominant class. One 
must look no further than the U.S. to witness 
the success of cultural hegemony in convincing 
the subordinate classes to support public policy 
that would harm them. This class is persuaded 
to favor capitalist class interests, an irrelevant 
electoral process, and other political mechanisms 
and procedures, rather than truly changing pub-
lic policy.  *
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The political and social development 
of the modern United States has 

encompassed a wide variety of historical, religious, 
and philosophical movements. As the nation 
struggled to find its place in the post-revolution-
ary world, it borrowed many concepts from ex-
ternal sources, such as democratic principles from 
the Greeks and a legal code based on Roman and 
British systems. The philosophical concepts of re-
ligious conservatism and liberalism played a key 
role in the beginnings of American culture. The 
remnants of strict Puritan morality clashed with 
liberal notions of freedom and individual rights. 
These clashing principles, which have caused so-
cial friction and political disagreement since the 
inception of the government, still assert their ef-
fects on the nation today. This interplay between 
conservatism and liberalism forms the underlying 
basis for all major conflict in the United States 
polity, creating a distinct culture war in which the 
principles of these two main ideologies exert their 
effect on many political issues.

In this paper, the term “liberalism” is used to 
refer to its meaning under Locke or Mill rather 
than its colloquial meaning in current United 
States political jargon. That being said, liberal-
ism has in many ways been adopted to a greater 
extent by the Democrats (the “liberals”) than the 
Republicans, particularly in considering public 
morality. The Democratic platform’s stance on 
social issues remains largely permissive and in 
favor of personal moral supremacy. In contrast, 
the Republicans’ platform espouses more con-
servative ethics, which have been a prominent 
feature of their party politics since the Reagan 
era. While republican values are neither affiliated 
with a particular religion nor necessarily involved 
in religion at all, they are so often in line with 
Christian moral teaching that to consider the 
Republican position without considering religion 
would most certainly be an inadequate analysis.

This clash of principles, this culture war, is no 
new aspect of the American polity. Whether the 
disputes were between Protestants and Catholics, 
slave states and free states, hawks and doves, etc., 
the United States has long played host to social 
conflict, even to the point of physical violence. 
Fortunately today, the culture war is generally 
fought with words, though the occasional hate 
crime serves to remind the nation of the strong 
emotions many Americans harbor on these 
moral issues. Whereas older states, such as those 
European nations from which the first settlers 
came to America, were endowed with a long-
standing history of largely static social struc-
tures prior to the revolutionary age, the United 
States had no such “old regime”. As Lindholm 
and Hall wrote, “Americans were consequently 
able to create a society with a unique commit-
ment to egalitarianism and social mobility.”2 
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With this foundation of freedom, new concepts 
would invariably originate and challenge people’s 
perceptions of morality and acceptability. In light 
of this fact, the United States’ history of clashing 
principles is not overly surprising. What is sur-
prising instead, is the fact that, despite the vari-
ous landmark historical changes that the nation 
underwent, the basic tenets of conservatism and 
liberalism have continued to exert such a strong 
effect. Regardless of remarkable technological 
development, fast-paced globalization, and the 
decline of mainstream religious observance that 
would generally lead society toward liberal prin-
ciples, the conflict with conservatism continues.

The founding documents of the United 
States reflect this ideological conflict. For exam-
ple, the Constitution undeniably supports some 
liberal notions of freedom; however, one would 
be incorrect to assume that the founding fa-
thers adhered fully to the tenets of liberalism. In 
fact, they mitigated their liberal principles with 
elements of religious moral conservatism and 
non-democratic governance. Despite the liberal 
tendency to find the good in man and support 
freedom of the individual, the early American 
statesmen included safeguards against the com-
mon citizen. Hofstadter remarks,

“The men who drew up the Constitution in 
Philadelphia during the summer of 1787 had a 
vivid Calvinistic sense of human evil and dam-
nation and believed with Hobbes that men are 
selfish and contentious. They were men of affairs, 
merchants, lawyers, planter-businessmen, specu-
lators, investors. Having seen human nature on 
display in the marketplace, the courtroom, the 
legislative chamber, and in every secret path and 
alleyway where wealth and power are courted, 
they felt they knew it in all its frailty. To them a 

human being was an atom of self-interest. They 
did not believe in man, but they did believe in 
the power of a good political constitution to con-
trol him.”3

This attitude of the Constitutional writers 
found its way into many parts of American po-
litical life. While democratic reform has occurred 
on a wide scale, some of the founders’ safeguards 
remain in place today, such as the oft-contested 
Electoral College. Overall, the founding fathers 
introduced only a moderated form of liberalism, 
diluted by their fear of giving too much liberty 
to the common man. This anti-liberal sentiment 
throughout American history finds its root not 
only in fear of the commoner, but also in ex-
amples of unadulterated religiosity. In 1630, 
Governor John Winthrop of the Massachusetts 
Bay Colony gave his famous speech, “A Model 
of Christian Charity.” He remarked, “We are a 
company professing ourselves fellow members 
of Christ, in which respect only, though we were 
absent from each other many miles, and had our 
employments as far distant, yet we ought to ac-
count ourselves knit together by this bond of love 
and live in the exercise of it, if we would have 
comfort of our being in Christ.”4 Furthermore, 
he challenged his people to set a perfect example 
of Christianity, saying, “We must consider that 
we shall be as a city upon a hill. The eyes of all 
people are upon us. So that if we shall deal falsely 
with our God in this work we have undertaken, 
and so cause Him to withdraw His present help 
from us, we shall be made a story and a by-word 
through the world.”5 With the earliest colonial 
settlers having such strong religious convictions, 
faith and religious morality naturally held power 
over the development of colonial America, and 
eventually the United States. Even to this day, 

1
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politicians still refer to this moral tradition. Pres-
ident Reagan spoke of “keeping America great 
by keeping her good.” In a 1983 address to the 
National Association of Evangelicals in Orlan-
do, Florida (better known as his “Evil Empire” 
speech), he boldly stated that “There is sin and 
evil in the world, and we’re enjoined by Scrip-
ture and the Lord Jesus to oppose it with all our 
might.”6 This strong, blatantly Christian mes-
sage illustrates the important role that religious 
conservatism plays in American politics, even in 
the face of a culture leaning strongly away from 
traditional ethics.

On the other hand, just as the founders 
initiated policies with an impure branch of lib-
eralism, their beliefs did not fully reflect time-
honored religious conservatism either. Many of 
the founders rejected Christianity for various 
forms of deism. In fact, historians largely agree 
that George Washington himself believed in a 
deist divinity. Henriques notes that “he used a 
remarkable number of names for this force, such 
as ‘the supreme disposer of all events,’ the ‘Grand 

Architect,’ ‘the Almighty ruler of the universe,’ 
the ‘great governor of the Universe,’ and dozens 
of others.”7 His successor to the presidency, John 
Adams, also adopted a form of deist belief—as 
did many of the other early statesmen, suggest-
ing that these men were neither purely religious 
(in the traditional conservative sense) nor purely 
liberal. They viewed politics in a similar vein, 
introducing liberal ideals while maintaining 
conservative protections. Consequently, the so-
cial disharmony in American politics stems not 
only from varying interpretations of the found-
ing documents and leaders, but also from those 
documents and people themselves. Their philoso-
phies were hybrids between moral conservatism 
and liberalism, between a mixed Anglo-Calvinist 
tradition and one stemming from the godless age 
of reason. This inner conflict within their think-
ing, actions, and writing still resonates today in 
American society, becoming clearer as more divi-
sive arguments grip the media, voters and elected 
officials.

While some social issues receive more at-
tention than others from the American public, 
as Lindaman and Haider-Markel argue, “mo-
rality as a general issue has consistently been 
salient” in recent history.8 This exemplifies the 
current culture war—it is very much based in 
notions of individual morality, not so much war 
or national allegiance as it has been in the past. 
The continued polarization of political parties 
serves to further ingrain these social issues into 
the American psyche, as candidates seek to re-
spond to the growing divide in American ethi-
cal thought. The portrayal of national politics in 
the news media does little to remedy the effects 
of this polarization. Increasingly harsh rhetoric 
from the left and right—fueled by the deep-

 Just as the founders initiated 
policies with an impure branch 
of liberalism, their beliefs did 
not fully reflect time-honored 
religious conservatism either. 
Many of the founders rejected 
Christianity for various forms 
of deism.
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seated ideological differences between conser-
vatism and liberalism—spews into televisions, 
computers, and radios across the country from 
both elected officials and politically-motivated 
media networks. As Hunter argues, the social 
discord that stems from the nation’s ideological 
differences reflects personal differences among 
individual citizens, “but these differences are of-
ten intensified and aggravated by the way they 
are presented in public…the media technology 
that makes public speech possible gives public 
discourse a life of its own.”9 Unfortunately, this 
life may not be benefitting the American polity. 
With the modern onset of 24 hour cable news, 
the explosive progress of information technology, 
and the globalized world becoming connected in 
ways never before dreamed possible, one would 
expect the media to be better informing the vot-
ers; however, this does not seem to be the case. 
In fact, the opposite may be occurring. In the 
introduction to his book, “Democracy Without 
Citizens,” Robert Entman notes that “despite 
any improvement in access to news, Americans 
do not know more about politics now than they 
did twenty years ago…According to some ob-
servers, the public’s knowledge of facts or reality 
has actually deteriorated, so that more people are 
prone to political fantasy and myth transmit-
ted by the very same news media.”10 With the 
media presenting its sometimes untrue, often 
highly-inflammatory version of the news, it is no 
wonder that the culture war continues with such 
intensity. The public is receiving increasing levels 
of ideological disharmony while understanding 
less of the political reality in which it develops. 
As a result, their ability to adequately balance 
notions of liberalism and moral conservatism di-
minishes greatly.

In a January 2001 issue of the Economist, 
Republican pollster Bill McInturff described 
the modern United States in terms of “two mas-
sive colliding forces. One is rural, Christian, 
religiously conservative. [The other] is socially 
tolerant, pro-choice, secular…”11 This comment, 
though a rather wide generalization, does typify 
the current socio-political climate. It most cer-
tainly reflects the difference between the effects 
of liberalism and the effects of moral conserva-
tism, and this general thinking can be used to 
consider some current questions facing society.

Though the American culture war focuses 
on a wide variety of matters ranging from gun 
control to drug use, this paper deals with three 
mainstream issues both for their contemporary 
significance and their applicability to the dis-
cussion of moral conservatism and liberalism: 
gay rights, abortion, and pornography case law. 
These issues hold particular importance because 
they are some of the most hotly debated topics 
in modern politics, and create such visceral reac-
tions from the public. In short, these three issues 
are adequate case studies in which to represent 
the supreme effect of clashing conservative and 
liberal ideologies because they are most relevant 
to contemporary Americans.

The issue of gay rights provides what is per-
haps one of the most easily discernable examples 
of the culture war. To many Americans, refer-
ences in Old Testament books like Deuterono-
my and Leviticus suggest that homosexuality or 
homosexual acts are gravely immoral. This def-
erence to the Bible shows a surprisingly strong 
lasting effect of the religious, morally-conserva-
tive tradition of the country. In some ways, it is 
shocking that large segments of the American 
public, a demographic that historically mistrusts 
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authority, accepts this ancient writing as truth. 
Other Americans, following the ideals of liberal-
ism, view this matter as one that the government 
has no business regulating whatsoever.

The government’s actions relating to gay 
rights reflect the public disagreement on the 
topic. Different courts and administrations have 
taken vastly different stances on the matter. Per-
haps California exemplifies this situation, where 
gay marriage was legalized, repealed by Proposi-
tion 8 of the 2008 elections, and then once again 
ruled legal by the courts. This flip-flopping serves 
as prima facie evidence of clashing social ideals. 
Marriage, however, is not the only question at 
hand. The recent overturning of the military’s 
‘Don’t Ask Don’t Tell” policy also illustrates the 
effects of liberalism and conservative morality. 
The overturning of the policy suggests a move 
toward liberalism. On the other hand, the fact 
that this development took so long and was met 
with so much controversy suggests a strong ele-
ment of conservatism. A 2005 study undertaken 
by the Heritage Foundation found that “The 
South is overrepresented among military recruits. 
It provided 42.2 percent of 1999 recruits and 
41.0 percent of 2003 recruits.”12 Without label-
ing the many diverse individuals who reside in 
those states, studies also suggest that the South 
generally does not support politicians or laws 
that promote gay rights. For example, not one 
Southern state issues marriage licenses to ho-
mosexual couples, recognizes homosexual mar-
riages from other states, or allows civil unions.13 
Whether a military made up predominantly of 
individuals from this region will accept the over-
turning of “Don’t Ask Don’t Tell” or continue to 
be part of the culture war is unclear, but histori-
cal precedent suggests that such radical change 

will take some time to become fully accepted. 
Furthermore, that statisticians can generalize 
moral stances based on geographic location il-
lustrates just how strongly the culture war affects 
American society.

Liberalism’s main objectives of individual 
rights and freedoms suggest that an individual 
should be able to choose his or her sexual pref-
erences, along with most everything else. While 
moral conservatism rendered gay marriage a 
scorned institution for centuries, liberalism has 
had the opposite effect. According to a May 2010 
Gallup poll, opposition to legalized gay marriage 
has never been at a lower point, although a slight 
majority of Americans still oppose it.14 Ad-
ditionally, while gay marriage has not achieved 
wide-ranged legal acceptance, some states offer 
legal protections and rights packages to homo-
sexual couples in the form of domestic partner-
ships or civil unions. Gay rights advocacy groups 
would certainly hope for more progress on this 
matter, but the development of civil unions and 
legal protections does suggest the spread of lib-
eralism to some extent. Unfortunately for those 

Liberalism’s main objectives 
of individual rights and free-
doms suggest that an individual 
should be able to choose his or 
her sexual preferences, along 
with most everything else. 
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who would like to see an end to the culture war, 
the almost stalemated contention on gay rights 
shows that both the Republicans and Demo-
crats—representing moral conservatism on one 
side, and liberal rights on the other– are far from 
amicable resolution of this disagreement.

Just like the gay marriage debate, the ques-
tion of legalized abortion has served as a divider 
between conservatism and liberalism since the 
latter half of the 20th century. By applying the 
liberal tradition in a modern sense, some argue 
that abortion is a choice pertaining to freedom 
rather than to the protection of life or some 
other moral standard. That discussion is better 
served in other works. For the purposes of this 
paper, this particularly divisive aspect of cultural 
disagreement is brought up only to show its ef-
fect on American politics and society. The moral 
ramifications of abortion are simply a topic to 
which this paper could not do justice.

The vast majority of Americans have an 
opinion on abortion, and one could easily ar-
gue that it is the most divisive topic in modern 
American politics. Jelen and Wilcox offered one 
explanation why, stating

“Abortion is a classic “easy” issue…about 
which citizens can easily form opinions without 
great technical knowledge. In the 2000 National 
Election Studies, fully 98 percent of respondents 
voiced an opinion on abortion. More than one in 
five indicated that the issue was extremely impor-
tant, and another 36 percent indicated that it was 
“very” important. Only 15 percent said that the 
issue was “not too important” or “not important 
at all.” Other questions in the survey revealed 
well formed and intense opinion about parental 
notification, and “partial birth” abortion.”15

With so many Americans having both 

knowledge and a well-formed opinion of this ve-
hemently debated topic, it clearly has the power 
to shape elections, and certainly plays a critical 
role in defining party identitiesjand fueling the 
culture war. Understandably, individuals on both 
sides of the issue react with strong emotions to 
attacks from the other side. On the one hand, 
those following the tradition of liberalism hold 
that to prevent legalized abortion is to deny an 
essential freedom to women. On the other hand, 
those following a more traditional conservative 
moral viewpoint believe that abortion takes the 
life of a human being. Neither the denial of free-
doms nor the destruction of human life can be 
popularly defended, especially when elected offi-
cials’ positions are known to the American public 
largely in the form of brief sound bites or mis-
leading campaign ads. It is clear, however, that no 
matter which movements defend either side of 
the issue—evangelical Christians, women’s rights 

The American culture war 
undeniably exists. The war is 
fought between the Democrats 
and Republicans to some ex-
tent, but it is also waged within 
the minds of the each indi-
vidual. Conflicting ideology and 
polarized party identity have 
made these concepts blurred to 
the voters.
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groups, libertarians, or others—their reasoning 
can be traced back to the basic ideological divide 
between conservatism and liberalism.

With the national attention turning toward 
the wars in Iraq and Afghanistan, the issue of 
pornography case law lost some, but certainly not 
all, public awareness. Similar to the development 
of abortion case law, the Supreme Court has 
been widening the scope of acceptable pornogra-
phy for some time. Landmark cases like Stanley 
v. Georgia and Miller v. California systematically 
expanded the legality of pornography, first by 
declaring it legal to possess obscene materials, 
and then by setting strict standards by which the 
state could regulate obscenity.16 17 The only is-
sues that Republicans and Democrats generally 
agree upon is limiting distribution to adults and 
preventing occurrences of child pornography; ev-
erything else is left for debate. Once again, clear 
religious conservatism combats liberalism in this 
instance. The Judeo-Christian religious tradition 
finds moral fault with pornography, whereas lib-
eral thinkers believe the choice to access porno-
graphic materials is a liberty that should not be 
taken away.

Outside of the courtroom, the American 
public has formulated its own opinion of por-
nography. For better or worse, obscene material 
has become a strong presence in modern society, 
especially since the advent of internet technology, 
which provides the public with unprecedented 
private access to this content. In his book Porn 
Generation, Ben Shapiro represented the conser-
vative side of this issue, bemoaning the growing 
cultural acceptance of pornography. He wrote,

“In a world where all values are equal, where 
everything is simply a matter of choice, narcis-
sism rules the day. Our culture has bred hollow 

young men, obsessed with self-gratification. 
Young women are told to act like sex objects—
and enjoy it. The revisionist historians have ef-
fectively labeled obscenity as a right that the 
Founding Fathers sought to protect. Society told 
the porn generation that final moral authority 
rests inside each of us—and in our vanity, we 
listened.”18

It goes without saying that Shapiro’s view, 
which is shared by many conservatives in the 
United States, reflects the religious morality that 
makes up one side of the culture war. The Stan-
ford Encyclopedia of Philosophy offers a simi-
larly insightful look at the liberal defense of legal 
pornography, stating that 

“Many [liberal thinkers] concede that por-
nography … is “low value” speech: speech that 
contributes little, if anything, of intellectual, ar-
tistic, literary or political merit to the moral and 
social environment. But this does not mean that 
it should not be protected-quite the opposite. A 
vital principle is at stake for liberals in the debate 
over pornography and censorship.The principle 
is that mentally competent adults must not be 
prevented from expressing their own convictions, 
or from indulging their own private tastes, sim-
ply on the grounds that, in the opinion of others, 
those convictions or tastes are mistaken, offen-
sive or unworthy.”19

Here, one can see why the debate over is-
sues like pornography creates seemingly unend-
ing arguments. Those individuals coming from 
a morally conservative viewpoint claim that 
society’s ethics are degrading, and liberal think-
ers respond by suggesting that the government 
can neither make moral choices for the people 
nor infringe on the people’s freedom of expres-
sion. The conservatives might then cite the po-
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lice powers as providing the government right 
to protect societal morals, to which the liberals 
would claim that the government right does not 
extend so broadly. Where rights and liberties ex-
ist is yet another example of the ideologically fu-
eled culture war.

Having now explained the origin of the cul-
ture war, there remains an important point to be 
made. The culture war is difficult to fully compre-
hend because it is not necessarily fought between 
diametrically opposed groups of people. While 
extremists certainly reside on both sides of the 
issue, most individuals have mixed feelings; they 
are often torn between the two sides, remaining 
somewhere in the middle of the debate. In es-
sence, the “two Americas” that make up the cul-
ture war are both a division between people and a 
division within people. Culturally indoctrinated 
to simultaneously embrace morality, derived from 
the conservative tradition and civic virtues inher-
ited from the great liberal thinkers, many citizens 
cannot decide on a balance between rules and 
freedoms, between traditional values and total 
liberty. This psychological effect on individuals 
naturally correlates with a sociologically-driven 
lack of agreement on moral issues. In some sense, 
the people are unable to know whether they are 
a conservative or a liberal—how they balance 
morality and freedom, because the hybridiza-
tion of these philosophies has occurred to such 
a great extent in the United States culture war. 
Evidence of this phenomenon can be seen even 
in the confusion of the terms “conservative” and 
“liberal” in modern politics. The big government 
supported by the “liberal” Democrats would have 
been frowned upon by the great liberal thinkers, 
whereas the “conservative” Republicans’ notion of 
liberty from such big government seems rather in 

tune with the tenets of liberalism. This is due in 
part to historical changes within the current par-
ties, particularly President Franklin Roosevelt’s 
New Deal liberalism, but the fact that the terms 
remain the same despite philosophical changes 
can only add to the cultural ambiguity regarding 
moral conservatism and liberalism. Yet, regarding 
the issues of gay marriage, abortion, and pornog-
raphy, Republicans generally still adhere to the 
conservative viewpoint, while Democrats adhere 
to the liberal viewpoint.

The American culture war undeniably ex-
ists. The war is fought between the Democrats 
and Republicans to some extent, but it is also 
waged within the minds of the each individual. 
Conflicting ideology and polarized party identity 
have made these concepts blurred to the voters, 
making many political scientists bemoan the con-
tinued social friction of this culture war; however, 
it may not necessarily be a bad thing. In fact, the 
culture war could be the most prominent symp-
tom of a healthy democracy. The purpose of the 
American republic is to promote liberty, in which 
disagreements ought to be encouraged rather 
than decried. The key to maintaining a healthy 
society then, is to recognize that despite different 
points of view on social issues, a nation can still 
remain united in its shared aspirations. Whether 
influenced more strongly by conservatism or lib-
eralism, most Americans would likely agree.

In a free and democratic society, there must 
be a balance between morality and rights and be-
tween privacy and intrusion. Unfortunately, this 
balance is not present in many cases. The gov-
ernment, which has been just as shaken by the 
culture war as the citizens, does not always act 
with prudence on matters of social disagreement. 
Only by adopting a more moderate approach, 
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coupled with a willingness to think outside the 
confines of party loyalties, can the nation ever 
hope to reach an understanding on these con-
founding social issues. That is not to say that the 
culture war should be done away with. In fact, 
it is that contentious attitude that refreshes our 
democracy and gives meaning to our political 
discourse. As a society, the United States must 
put aside its view of “two Americas,” while con-
tinuing the culture war; keeping the tension, but 
doing away with disrespect. The nation must 
develop a newfound attitude of unity by under-
standing the citizens’ differences. In simplest 
terms, the people must live up to the national 
motto, e pluribus unum—out of many, one.  *
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The State of Arizona’s most recent 
move to curtail illegal immigra-

tion has ignited passionate protests over ques-
tions of ethics. The new Arizona immigration 
law, SB 1070, allows law enforcers to stop trans-
gressors and ask them to prove their immigration 
status if there is reasonable suspicion that they 
are illegal immigrants. Not only is this law the 
strictest immigration reform ever created in the 
U.S., but it is also one of the most controversial. 
Supporters of the law cite the country’s increas-
ing illegal immigration problem as justification. 
They further claim that violence by illegal immi-
grants and the federal government’s inability to 
respond has forced them to act at the state level. 
However, these proponents ignore the ques-
tionable methods that could be used to enforce 
the law. Principally, the issue of racial profiling 
should be a concern because SB 1070 allows law 
enforcers to make judgments based on race. 

Racial profiling is made possible because 
the wording of SB 1070 is inherently unethical. 

The Tucson Sentinel’s Dylan Smith noted that 
during a lawful stop, the law requires police-
men to inquire about the person’s immigration 
status if there is a “reasonable suspicion” that 
the person is an illegal immigrant.1 Jonathan J. 
Cooper and Paul Davenport from The Wash-
ington Post reported that Arizona is home to 
roughly 460,000 illegal immigrants and while 
no exact number exists as to how many of these 
are Mexican, they are certainly the highest rep-
resented ethnic group of these.2 Based on the 
“reasonable suspicion” clause, logic would dictate 
that a policeman should question someone with 
Mexican features more often than, for example, 
a Caucasian. While this disproportionate suspi-
cion can be backed by statistics, the idea that the 
police are legally able to single out one race is 
highly contentious. While there are many illegal 
Hispanics in Arizona, one who is legally there 
should never have to worry about being treated 
differently simply because of his race. A Hispanic 
man or woman should be treated just as fairly as 
any other person who is lawfully in the coun-
try. Nevertheless, SB 1070 allows policeman to 
unfairly single out Hispanics. President Obama 
pointed out one of the main problems of the law 
when he said that it was a threat to “basic no-
tions of fairness”.3 These basic notions of fairness 
inevitably include the right to be excluded from 
racial profiling. 

Those in favor of the law, however, claim 
that the law does not imply racial profiling and 
cite additional reasons for the establishment 
of such a stringent law. Supporters of SB 1070 
point to the increasing amount of violence along 
the US- Mexico border that has rendered this 
law necessary. Many Arizonans have voiced 
concerns about Mexico’s ongoing drug war and 
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its potential to spill over the border and affect 
Americans. As Newsweek’s Eve Conan wrote, 
“It’s terrifying to live next door to homes filled 
with human traffickers, drug smugglers, AK-47s, 
pit bulls, and desperate laborers stuffed 30 to a 
room, shoes removed to hinder escape”.4 Sup-
porters argue that the law is not racially driven; 
it is simply an attempt to make the lives of Ari-
zonans as safe possible. They reason that if there 
were harsher immigration laws, the chances of 
Mexican drug violence spreading to Arizona 
would be greatly diminished. In addition, they 
claim the law does not require racial profiling 
because it enables a police officer to investigate 
one’s immigration status only after the person 
has been stopped for some other violation. As 
National Journal’s Stuart Taylor II pointed out, 
the law is principally “driven by frustration with 
the federal’s government’s failure to protect Ari-
zona and other border states from seeing their 
neighborhoods, schools, hospitals, and prisons 
flooded by illegal immigrants”.5 Since the federal 
government has not effectively addressed the is-
sue of illegal immigration, Arizona is simply ac-
cepting the challenge of responding to a problem 
that has long needed resolution. The defenders 
of the Arizona law, however, fail to realize all the 
unethical consequences that could result from a 
law that involves race to a significant degree. 

Given the current state of immigration in 
Arizona, it would be irresponsible for some-
one to say that SB 1070 does not entail some 
sort of racial profiling. While a person can be 
lawfully stopped for committing a potential 
transgression, the ethical question of whether 
a policeman should have the right to question 
the apprehended party’s citizenship is far from 
settled. Although some questioning is necessary 

for proper law enforcement, some questions may 
violate a person’s basic right to privacy. The law 
states that one can only be asked about her sta-
tus in the country if there is reasonable suspicion 
that she is here illegally. But what exactly does 
reasonable suspicion, apart from ethnicity, en-
tail? A clear and precise answer to this question 
has not yet been given, but a law such as this in-
evitably implicates racial ethics. As stated above, 
statistics would suggest that, reasonable suspi-
cion would logically result in questioning more 
Hispanics than people of other races. But gen-
eralizations based on race should never be made, 
regardless of their foundations. The matter of 
who should be reasonably questioned needs to 
be properly explained before the police can go 
about enforcing this law. Furthermore, the pro-
ponents of the law must also realize that the way 
a law is written and the way it is enforced are 
two different things.

One of the main points of contention over 
SB 1070 is that its advocates believe that the law 
will function as written, while opponents believe 

The law is principally “driven 
by frustration with the federal’s 
government’s failure to protect 
Arizona and other border states 
from seeing their neighbor-
hoods, schools, hospitals, and 
prisons flooded by illegal immi-
grants.
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that it will lead to racial profiling. In theory, the 
law does not allow law enforcement to discrimi-
nate based on race. Jessica Colotl, a Kennesaw 
University student, pointed out that there always 
must be a reason to justify intrusive questions by 
policeman “and the reason may not be the color 
of your skin.”6 Ideally, policemen would be able 
to question transgressors for lawful reasons oth-
er than race. They would be able to distinguish 
someone who is suspicious from someone who is 
not based on some exemplary criterion that dis-
regards ethnicity. In practice, this is not the case. 
No law should allow police to based solely on 
external features. Not only is the law unethical, 
but the reasons for its creation also raise many 
questions.

The Arizona immigration law was, in part, 
developed as a result of increased concerns re-
garding lawless illegal immigrants, many of 
which were exaggerated. Not only were they 
overstated, but they were the result of a great 
deal of ignorance. Eve Conan’s aforementioned 
claim about people being terrified to live in 
close proximity to illegal immigrants’ homes 
“filled with human traffickers, drug smugglers, 
AK-47s” is rife with stereotypes. Clearly, homes 
such as the one described surpass even the most 
extreme examples found in the real world and 
to utter such a statement is simply reckless. 
People who believe that a scenario such as the 
one Conan describes is possible are simply not in 
touch with reality. As Georgia’s Fulton County 
Commissioner, Emma Darnell, affirmed, “I think 
that people should be more educated about the 
subject because the problem is that there are so 
many generalizations and stereotypes about im-
migrants.”7 Once the general populace realizes 
that illegal immigration’s biggest threat is not 

violence, states like Arizona can begin to cre-
ate immigration laws that better reflect reality. 
After all, The New York Times’ Randal C. Ar-
chibald observed that in 2009, “homicides and 
violent crimes decreased” in Phoenix and sur-
rounding Maricopa County.8 This suggests that 
the growing numbers of illegal immigrants are 
unrelated to crime rates. Without a doubt, there 
are justifiable concerns that the Mexican drug 
violence could leak into Arizona, but laws such 
as SB 1070 remain unjustified. Perhaps this law 
is simply a response to the federal government’s 
inability to regulate the border.

Many supporters of the immigration law 
praise Arizona simply for taking action. Cer-
tainly, the federal government’s inability to firmly 
manage the border has incited Arizonans who 
are frustrated with the increasing number of ille-

The Arizona immigration law 
was, in part, developed as a 
result of increased concerns 
regarding lawless illegal im-
migrants, many of which were 
exaggerated. Not only were they 
overstated, but they were the re-
sult of a great deal of ignorance. 
Eve Conan’s aforementioned 
claim is rife with stereotypes.
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gal immigrants entering their community. Presi-
dent Obama characterized the law well when he 
called it simply misguided.9 It is reasonable to 
sympathize with any group of people who feel 
their government has not provided satisfactory 
laws to ensure their safety. Moreover, a state that 
attempts to solve the problems that the national 
government has not, should be highly regarded. 
However, these attempts should not be looked 
highly upon when they are unethical. Any law 
that blurs the line between ethics and proper law 
enforcement should be promptly discarded. 

SB 1070 should be abandoned because any 
law that even touches on racial prejudice is cate-
gorically unethical. It can be presumed that, even 
if the law does not permit it, a situation may arise 
where it would be advantageous for a police of-
ficer to racially profile, for example, a Hispanic 
who does not speak English, and question his 

citizenship.Under SB 1070, an officer could le-
gally do this so long as he does not reveal that 
racial profiling was the only reason for his ques-
tioning. While it may seem like its unlikely that 
this scenario would occur in our modern time, 
there is a high probability of this happening. It is 
logical that any law that would potentially pave 
the way for racial profiling should be considered 
unethical. There is no reason why a law that is so 
ambiguous and imprecise when it comes to terms 
such as “reasonable suspicion” should be enacted. 
The enactment of SB 1070 would set a terrible 
precedent in American legal history and foster 
future laws that even further limit the public’s 
right to experience fair, unprejudiced treatment. 

Arizona’s highly divisive SB 1070 is an un-
ethical measure because it permits racial profil-
ing in its enforcement. Under no circumstances 
should race even remotely come into play in mat-
ters of law enforcement. Arizona’s motivation for 
creating such a law can be understood. Still, the 
law itself is ill-conceived and does not properly 
address the issue of illegal immigration since it 
holds the potential for racial prejudices to be ex-
ploited. Although there are large concerns with 
violence committed by illegal immigrants, this 
cannot justify SB 1070. Many of the reasons for 
passing the law are based on exaggerated claims 
and the law is far too broad to by justified by only 
one reason. The fact remains, laws are not always 
enforced the way they are written, and SB 1070 
is a prime candidate for racial profiling because 
of the law’s uncertain wording. As a result, SB 
1070 is unethical because it fails to guarantee the 
fair treatment of all citizens.  *

SB 1070 should be abandoned 
because any law that even 
touches on racial prejudice is 
categorically unethical. The en-
actment of SB 1070 would set a 
terrible precedent in American 
legal history and foster future 
laws that even further limit the 
public’s right to experience fair, 
unprejudiced treatment.
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Whenever two nations go to 
war, each side will present 

its reasons for entering into war and its justifi-
cations for acting on those causes. The Ameri-
can Civil War presents a clear example of the 
diametric opposition between warring peoples’ 
justifications for fighting each other. This paper 
will focus on the question of the validation of 
the Civil War. Both sides of the Civil War justi-
fied themselves on three levels. First, each side 
claimed that its action, either seceding from the 
Union or preserving it, was in accordance with 
the Constitution. Next, each side claimed that it 
was faithful to the political ideals of the founders 
of the nation. Finally, each side claimed that its 
goals were in accordance with “natural law”, as 
articulated in John Locke’s writings. Natural law 
predates and is superior to all man-made law, so 
justification on this level carried the most ideo-
logical weight. While both sides used a variety 
of justifications for their actions, after a close 
examination it is clear that the Union was jus-

tified in preserving the nation by following the 
American Constitution, the political philosophy 
of the American Revolution, and John Locke’s 
idea of natural law, which all built the foundation 
for the American political system at the time of 
disunion.

The Confederates claimed that the right to 
secede from the Union was found in the Con-
stitution. They thought that by exercising this 
right, they were throwing off the reigns of a ty-
rant just as the founders of America had done 85 
years prior. On the other hand, the Union was 
also convinced that the founding fathers would 
recognize its side as both properly interpreting 
the Constitution and as faithful to the ideals of 
the American Revolution. The US federal gov-
ernment claimed that the founders created a 
permanent union of the states in one coherent 
nation. Therefore, it had to preserve the Union 
at all costs. Northerners believed that revolution 
was justified in some cases, such as the American 
Revolution, but not in the case of Confederate 
secession.  

The first method that the Confederates tried 
when justifying secession was to frame the de-
bate in terms of the “compact theory.” Compact 
theory is the idea that state governments are 
prior to, and create the Union. This theory holds 
that the fundamental bedrock of the national 
government is the state government. State gov-
ernments gathered together at the formation of 
the nation and pledged support for one another, 
creating a union between themselves for mutual 
protection. This compact, when agreed upon, was 
ratified by the states. If the compact theory is the 
correct model for the federal government, then 
just as each state chose to ratify the compact and 
join the union, it could de-ratify the compact and 
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leave the union. This made the question of seces-
sion a question of the legal nature of the Union.

J.L.M. Curry, a legal scholar and former 
Confederate, wrote a chapter on “the legal jus-
tification of the South in secession” in 1899, as 
part of the 12 volume Confederate Military His-
tory. He wrote, “the states...emerged from their 
colonial condition...having achieved separate 
independence and established a new form of 
government, a federal union of concurrent ma-
jorities.”1 Curry’s emphasis was on the indepen-
dence of each state not only from England, but 
also from each other, at the conclusion of the 
Revolutionary War. He continued, “the colonies 
were wholly distinct and separate from all others 
in political functions, in political rights, and in 
political duties.”2 Curry argued that the Union 
did not pre-date independence, or even the Con-
stitution, but was created by the states upon their 
ratification of the Constitution. In this work, 
Curry demonstrated an adherence to southern 
compact theory. 

The Confederates argued that since the 
states needed to ratify the Constitution before it 
was binding law, then the states must be some-
how prior to it. Just as states held Constitutional 
ratifying conventions throughout the 1780’s, so 
too could they hold Constitutional de-ratifying 
conventions throughout 1860 and 1861, or at 
least that is how their reasoning went. Lincoln, 
however, held a contrary view. He wrote, “The 
Union is much older than the constitution.”3 He 
also wrote that the Constitution, far from act-
ing as a compact between states, “formed a more 
perfect Union”, demonstrating that the Union 
already existed by the time of the ratification 
conventions.4 In demonstrating that the Union 
predated the states, Lincoln swiftly destroyed 

the Confederates’ most plausible argument for 
the precedence of states and thereby showed that 
the states could not choose to leave the Union on 
their own volition. The states did not create the 
Union. In reality, the Union divided its powers, 
giving some to the states in order to govern more 
efficiently at the local level. 

Lincoln himself inextricably linked not only 
the Declaration of Independence, but the entire 
American fight for independence, to the Con-
stitution. In his first inaugural address, he said, 
“The Union is much older than the Constitu-
tion....It matured and continued by the Declara-
tion of independence...and finally, in 1787, one 
of the declared objects for ordaining and estab-
lishing the Constitution was, ‘to form a more 
perfect Union.’”5 By linking the Declaration of 
Independence and the Constitution, Lincoln was 

The Confederates argued that 
since the states needed to ratify 
the Constitution before it was 
binding law, then the states 
must be somehow prior to it. 
Just as states held Constitu-
tional ratifying conventions 
throughout the 1780’s, so too 
could they hold Constitu-
tional de-ratifying conventions 
throughout 1860 and 1861.
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claiming a continuity of the idea of the Union 
from the Revolution to the Constitutional ratify-
ing conventions. He showed that the Union had 
existed prior to the Constitution’s ratification. 

Southerners took a very different view of 
the Constitution. From Confederate president 
Jefferson Davis, all the way down to the freshest 
commissioned soldier, southerners truly believed 
in the Constitutional basis for the right of seces-
sion. Jefferson Davis, in his farewell speech on 
the floor of the US Senate, spoke of his strong 
belief in the right of a state to secede. He wrote, 
“I have for many years advocated, as an essen-
tial attribute of state sovereignty, the right of a 
state to secede from the Union.”6 He then con-
tinued, “Secession...is to be justified upon the 
basis that the States are sovereign.”7 George 
Edward Pickett, then just a newly commissioned 
captain, wrote to his wife LaSalle, “I, of course, 
have always strenuously opposed disunion, not 
as doubting the right of secession, which was 
taught in our text-book at West Point, but as 
gravely questioning its expediency.”8 This quote 
is remarkable in that it claimed that secession 
was taught at West Point, the single largest alma 
mater of leaders on both sides of the war. 

While it may be surprising that an institu-
tion run by the federal government taught that 
the Constitution allowed for its own destruction, 
it is nonetheless true. In his in-depth history of 
early West Point, Stephen Ambrose uncovered 
the fact that William Rawle’s book, A View of the 
Constitution of the United States, was used to in-
struct students at West Point in 1826. Ambrose 
wrote, “From 1825, when Lee and Jefferson Da-
vis entered the Academy, until 1850, the right of 
secession was taught at West Point in a text by 
William Rawle.”9 Scholars contest the number 

of years that the book was used in undergraduate 
instruction, but they all agree that it was at least 
taught during the 1825-1826 school year. Even 
if it were only used for one school year, numerous 
officers on both sides would have received this 
instruction. Notably, Robert E. Lee and Jefferson 
Davis received instruction using this text, but not 
Ulysses S. Grant (who was too young) or Abra-
ham Lincoln (who did not go to college).

While it may initially shock the reader to 
hear that West Point taught secession rights, it 
should be noted how these rights were asserted. 
Coloney Edgar Dudley, a law professor at West 
Point during this time, said that Rawlings wrote 
about this right to secede in “Lockean terms”, 
and only referred to the right of secession as a 
“general right”.10 Dudley claimed that this right 
was only asserted because the right of secession 
was, “the principle on which all our political 
systems are founded, which is that the people 
have in all cases the right to determine how 
they shall be governed.”11 From Dudley’s assess-
ment, Rawle’s work appears to be very compat-
ible with Union interpretations of Locke and the 
Constitution, in that it asserted the basic right 
of revolution, but did not necessarily promote 
secession. Viewed in this light, the right of revo-
lution taught in Rawle’s book could have justi-
fied something like the American Revolution, 
but not the secession being called for in the late 
1850’s and early 1860’s.

When one moves past Dudley’s analysis of 
Rawle’s work, and turns to A View of the Constitu-
tion itself, the view appears much less “Lockean” 
and much more similar to the views of secession-
ists throughout the Confederacy. Rawle claimed, 
“the secession of a state from the Union depends 
on the will of the people of such state”, and “the 



7 2           clough journal •  spring 201 1

states may have reasons to complain in respect to 
certain acts of the general government...and may 
declare secession in case of their [the negotia-
tions] failure.”12 From these passages, it is clear 
that Rawle supported a much looser interpreta-
tion of secessionism and right of revolution than 
the strict “Lockean” interpretation that Dudley 
believed Rawle held. It is clear that secessionists 
such as Lee and Davis, along with other Confed-
erate officers educated at West Point, would have 
been taught that the US Constitution, founded 
on the political philosophy of John Locke, would 
have completely justified state secession. 

It is easy to see how the Confederate states 
would latch onto the idea of “the right of revolu-
tion” to justify secession, which they viewed as 
their own revolution. The Confederates believed 
that the same circumstances that had predicated 
the American Revolution were present in the 
1850’s and heading into the 1860’s, only instead 
of an oppressive King of England there was the 
oppressive US federal government, with Lincoln 
taking the helm. The Confederates felt their fears 
of egregious constitutional violations would be 
quickly realized with the election of Lincoln as 
President. Some even viewed Lincoln’s election 
itself as a constitutional violation.

This viewpoint is reflected in the letters 
of several southern secession commissioners, 
those in charge with convincing the southern 
state legislatures to secede. Alabama’s secession 
ordinance cited “the election of Abraham Lin-
coln...by a sectional party, avowedly hostile to 
the domestic institutions and to the peace and 
security of the people of the State of Alabama” 
as the reason for secession.13 Here the secession 
signees agreed that the federal government was 
depriving the south of its basic rights, just as the 

British had done in the eighteenth century. One 
Mississippi secession commissioner, W.L. Harris, 
spoke to the Georgia state assembly, saying, “To-
day our government stands totally revolutionized 
in its main features and our Constitution bro-
ken and overturned.”14 This quote demonstrates 
that some southerners literally believed that the 
election of Lincoln constituted a revolution. If 
Lincoln’s election were a revolution, then by se-
ceding, the southern states would just be restor-
ing order. Yet, Lincoln captured a majority of the 
Electoral College and even won the popular vote 
in a crowded field of four candidates. He had not 
said one thing about changing the existence of 
slavery in the south, nor did he have as objec-
tives as president anything else that would harm 
the southern way of life. Lincoln’s constitutional 
election was nothing like a revolution, so south-
erners were not justified in seceding on these 
grounds. 

Nevertheless, many Confederates still held 
that their position was supported by the Con-
stitution. Charles B. Dew, author of Apostles of 
Disunion, examined Confederate vice president 
Alexander Stephens’ view of the war. He wrote, 
“The American Civil War, Stephens conclud-
ed, represented a struggle between ‘the friends 
of Constitutional Liberty’ and ‘the Demon of 
Centralism, Absolutism, [and] Despotism.”15 
Jefferson Davis, president of the Confederacy, 
also claimed the Confederates’ primary motive 
in seceding was faithfulness to the US Consti-
tution. Dew wrote, “The South had fought for 
the noblest of principles, Davis concluded: for 
‘constitutional government,’ for ‘the supremacy 
of law,’ and for ‘the natural rights of man.’”16 
John Smith Preston, writing after the defeat of 
the South, wrote, “The Constitution you fought 
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for [the Confederate Constitution] embodied 
every principle of the Constitution of the United 
States ... It did not omit one essential for liberty 
and the public welfare.”17

Those who supported the Union responded 
to Confederate claims that they were justified 
by the Constitution. While many Confederates 
may have been led to believe that secession-
ist rights were contained in the Constitution, it 
was the Union men who truly interpreted it as 
the founders would have intended. The defense 
of the Union started with the man in charge of 
leading it through the period of division: Abra-
ham Lincoln. In his first inaugural address, 
Lincoln addressed an obvious point when he re-
marked, “It is safe to assert that no government 
proper ever had a provision in its organic law for 
its own termination.”18 Lincoln, like many in the 
north, knew that no government that allowed 
small pockets of its citizenry to break apart the 
nation could exist for long. He continued, “The 
Union is perpetual, confirmed by the history of 
the Union itself.”19 Clearly, there was no provi-
sion in the Constitution itself for states to leave 
the Union. 

If the US Constitution did not expressly al-
low for the dissolution of the Union, then the 
only justification that the Confederacy could 
have had to secede would have been an adher-
ence to the drafters’ intent or some sort of higher 
law. Possible justifications could have included 
the idea of adherence to the true spirit of the 
Constitution, the hopes of the founders of the 
nation, or even the political philosophies (such 
as that of John Locke) upon which the drafters 
of the Constitution drew.

The ideological claims of both sides at least 
partially account for the motivations that caused 

each side to fight as hard as it did. Simply put, 
both sides were utterly convinced that they were 
justified in prosecuting the war. The kind of reso-
lution required to carry on despite the enormous 
casualties lay not merely in the conviction that 
one had the correct interpretation of the Con-
stitution, but also in the absolute certainty that 
one was following a higher law, a “natural law”. 
This natural law is the basis of the United States 
Constitution, but even deeper than that, is the 
foundation of any just government.

Since the natural law behind the Constitu-
tion was just a continuation of the same political 
ideals of the revolution, the Confederates tried to 
make the argument that if the American Revo-
lution had been justified, then secession would 
be justified as well. The Confederates knew that 
all Americans clearly believed that the American 
Revolution was justified, so if they could draw 
enough parallels between the situation in the 
1770’s and the 1850’s, they could justify seces-
sion. Lincoln and other Unionists who asserted 
that the Confederate states did not have the right 
to secede had the burden of showing that the se-
cession of the Confederate states was somehow 
different than the revolution of Britain’s thirteen 
American colonies. In doing so, supporters of the 
Union examined the justification of the Ameri-
can Revolution and the ways in which the state 
of government was different in 1860 than it was 
in 1776. 

Numerous political writers around the time 
of the American Revolution used an appeal to 
higher law. Bernard Bailyn wrote, “In pamphlet 
after pamphlet, the American writers cited Locke 
on natural rights.”20 He continued, “Within the 
framework of enlightenment abstractions and 
common law precedents... [including] Locke... 
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brought together in a comprehensive theory 
of politics...the colonists responded to the new 
regulations imposed by England.”21 Even politi-
cal writers in England recognized the American 
quest for independence as a fight based on prin-
ciples that the English themselves should also 
hold dear. Matthew Robinson-Morris, a pam-
phleteer in England, wrote a political pamphlet 
rife with references to Locke’s political philoso-
phy, which he subscribed to without hesitation. 
He wrote that because Americans had “subdued 
the land upon which they lived” and had “orga-
nized themselves into governments”, they had a 
“right to freedom in their governments and secu-
rity in their persons.”22 He based these rights on 
“the principles which such men as Mr. Locke...
maintained with their pens.”23

While these writers’ opinions are certainly 
to be respected, none is such an authority as 
the words of the Declaration of Independence 
itself. Within the first sentence, Jefferson cites, 
“the laws of nature and Nature’s God” as the rea-
son why America must become independent.24 
This reference to a higher law, found explicitly in 
Locke’s work, shows an appeal to something over 
and above British rule. Locke is again referred to 
later in the declaration, where it is written that all 
people have certain “inalienable rights...[includ-
ing] life, liberty, and the pursuit of happiness.”25 
Jefferson and those who supported Revolution 
did so in spite of the fact that they were the ones 
violating the written law because they believed 
that the British were violating a more important 
law: natural law. 

The idea of natural law is an ancient concept, 
dating back to Aristotle, yet it had a contempo-
rary meaning in the circles of the eighteenth 
century intellectual elite, which centered on the 

philosophy of John Locke. Jefferson and the 
founders were appealing to this broad history 
of natural law, but even more so to the explicit 
definition of natural law found in Locke. This is 
evidenced by their continued reference to Locke, 
and his ideas of natural law and revolution, in 
pamphlets, speeches, and writings in support of 
revolution. 

This is exactly the political philosophy that 
the founding fathers of America relied on in jus-
tifying their split from England. They recognized 
that no government can be stable if parts of the 
nation can break away at will; that the strength 
of a nation lays in its unity. However, they also 
recognized that if their leader was acting as a ty-
rant, then he had in effect dissolved the govern-
ment for them and they had a right to separate 
themselves and create a new nation. The slogan 
of the American Revolution, “taxation without 
representation”, was the embodiment of the feel-
ing that the American colonists had been ruled 
by a tyrant, and did not have the opportunity to 
have their interests represented in government. 

The participants in the American Revolu-
tion believed that King George III had gone to 
war with them long before the bullets began to 
fly. The Tea Act, Stamp Act, and Intolerable Acts 
of 1773-1774 enraged the Colonists. The Brit-
ish government believed that since it had fought 
hard to defend the Colonies in the Seven Years 
War, the Colonies themselves should pay for this 
newfound security. The new, heavier tax burden 
caused the colonists to call for representation in 
Britain’s legislative branch. While they were fine 
with having no voice in Parliament before the 
increased taxes, the colonists wanted a say now 
that the decisions of Parliament were affecting 
their lives in new ways. This led to the rallying 
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cry “taxation without representation.” When the 
Colonists were repeatedly denied representa-
tion in Parliament, they decided that this meant 
war. Robinson-Morris captured this idea exactly 
when he wrote, “We have not far to seek for the 
cause of the present situation of things between 
the mother-country and our colonies... these 
all undoubtedly proceed from our having taxed 
those colonies without their consent...this is the 
origin, the spring, and the source.”26 

By not giving the Colonists a seat in Parlia-
ment and increasing the tax burden, King George 
had effectively broken the state of governance 
and entered the state of war with the Colonists. 
The Colonists, being in the state of war, were free 
to assemble their own government under their 
own ideals, as stated in Locke’s political philoso-
phy. The Colonists did just this. They assembled 
a government, the Second Continental Congress, 
and declared themselves a free and independent 
nation on July 4, 1776. 

The framers of the constitution were also 
deeply affected by Locke’s political philosophy. 
Isaac Kramnick, editor of The Federalist Papers, 
wrote, “the mentors of the framers of the consti-
tution were Locke and Montesquieu.”27 Madi-
son, Hamilton, and Jay were all very familiar 
with the philosophy of John Locke, and wrote 
using his exact language when drafting the Con-
stitution. “Madison put in his letter to Washing-
ton in straightforward Lockean terms, [that the 
government should] be an impartial umpire in 
disputes.”28 Willmoore Kendall, author of John 
Locke and the Doctrine of Majority-Rule, wrote, 
“Locke was the favorite philosopher of the au-
thors of the American Revolution.”29 

John Locke, the political philosopher who 
most influenced the drafters of the United States 

constitution, established the idea that govern-
ment, even under a monarchy, is formed by the 
assent of the subjects. In his major political work, 
Two Treatises of Government, he tells the story of 
how men come together to form governments. 
Locke wrote, “God having made man such a 
creature that it was not good for him to be alone, 
put him under strong obligations of necessity, 
convenience, and inclination to drive him into 
society.”30 He wrote that men enter into society, 
“not only to preserve property, that is, life, liberty, 
and estate, against the injuries and attempts of 
other men; but to judge of and punish breeches 
of the law in others.”31 This society is modeled 
after the most basic relation between two human 
beings: the relationship between man and wife. 
Locke notes, “The power of the husband being 
so far from that of an absolute monarch, that the 
wife has, in many cases, a liberty to separate from 
him.”32 Thus, Locke established the principle of 
assent to rule and freedom to stop being ruled by 
a certain government.

By not giving the Colonists 
a seat in Parliament and in-
creasing the tax burden, King 
George had effectively broken 
the state of governance and en-
tered the state of war with the 
Colonists. The Colonists, being 
in the state of war, were free to 
assemble their own government.
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In the final chapter of Two Treatises, en-
titled “Dissolution of Government”, Locke de-
scribes the situation in which the people, having 
formerly given the government the power to 
govern, can decide to retake that power. Locke 
argues that the inferiors, or the subjects of the 
rulers, cannot dissolve the government. Ac-
cording to Locke, society can be in one of three 
states, listed in ascending order of desirability: 
the state of war, the state of nature, or the state 
of governance. In the case when a king or leader 
of a government is governing justly (the state of 
governance), he cannot be deposed and the peo-
ple cannot dissolve the government. However, 
if the leader of the government acts as a tyrant 
by “exercising power beyond his right”, then he 
has placed himself at war with the citizens. 33 If 
he places himself at war, then all citizens are no 
longer in the state of governance, but the state 
of war. Since the ruler has already dissolved the 
government by putting the civilization back in 
the state of war, the citizens can remove him 
from power and establish a new government. 
The idea of natural law found in Locke’s writ-
ings stipulates a specific relation between ruler 
and subjects. The ways in which natural law is 
written about in the revolutionary time period 
(1763-1787) are the same as the ways in which 
Locke wrote about the corresponding rights and 
responsibilities tied to natural law. 

Southerners argued that Lincoln was exactly 
the type of tyrant that Locke was writing about. 
The American colonists had called King George 
III a tyrant in “Lockean” terms, and so too did 
the Confederates call Lincoln a tyrant. W.L. 
Harris wrote, “The new administration, which 
has effected this revolution, only awaits the 4th of 
March for the inauguration of this new govern-

ment.”34 Harris illustrated the popular view that 
Lincoln’s election, in and of itself, was an act of 
tyranny. 

The trick for the Union was to show how 
the situation was any different in 1860 than 
1776. This was not incredibly difficult for the 
Union to do. It just had to point to one group: 
the 22 Senators and 65 Representatives from 
the states that would become the Confederacy. 
The main rallying cry of the American Revolu-
tion was “taxation without representation”. The 
reason why George was a tyrant and not just an 
unpopular ruler was because he was imposing his 
will on the people without their consent. Locke’s 
primary criterion for a just government is that it 
is formed by the consent of the people. So, if the 
people had no say in the government, and it was 
no longer representing their interests, they could 
leave and set up their own government. In 1860, 
the states that would become the Confederacy 
held a total of 87 seats in congress. Obviously, 
these states were represented in the national 
legislature, and could voice the interests of the 
people from those regions. So, to say that the 
US federal government had become tyrannical 
would have been completely unjustified. The nor-
mal, legal avenues for dissent were still function-
ing perfectly adequately. Southerners could vote 
for their senators, congressman, and president. 
Therefore, the southerners were not justified in 
secession on the basis of Locke’s political theory 
or an idea of natural law.

The Confederates tried before, during, and 
after the Civil War to justify secession any way 
possible. They attempted to show that the Con-
stitution allowed secession, that the intent of the 
drafters of the Constitution and the Declara-
tion of Independence would have supported the 
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right of secession, and even that Locke’s politi-
cal philosophy would have allowed for secession. 
Despite many attempts by those alive during 
the Civil War and countless historians, the fact 
is that none of these justifications is legitimate. 
Lincoln pointed out that the Constitution has no 
such provision for the destruction of the Union 
and that the Union predates the states, so even 
the theory behind the Constitution supports the 
permanence of the Union. The American Revo-
lution clearly hinged on a lack of representation 
for the colonists in government. This fact shows 
a clear difference between the Civil War and 
Revolutionary War. A close examination of John 
Locke’s political philosophy also shows that the 
right of revolution only exists in certain extreme 
cases, such as a true tyranny. The completely legal 
and just election of Lincoln in 1860 is a far cry 
from such a tyranny, and as such, did not justify 
secession by any means.  *
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In October 2009, California Chief Justice 
Ronald George posed an important ques-

tion to his audience at the American Academy 
of Arts and Sciences. “Does the voter Initiative,” 
asked George, “remain a positive contribution in 
the form in which it now exists in 21st century 
California? Or, despite its original objective - to 
curtail special interests, such as the railroads, that 
controlled the legislature of California and of 
some other states - has the voter Initiative now 
become the tool of the very types of special in-
terests it was intended to control, and an impedi-
ment to the effective functioning of a true demo-
cratic process?”1 George’s remarks came only a 
few months after the state’s last series of consti-
tutional amendments, which both overturned his 
court’s earlier approval of same-sex marriage and 
restricted the confinement of barnyard fowl in 
coops. In the words of Justice George, “Chickens 
gained valuable rights in California on the same 
day that gay men and lesbians lost them.”2

This latest constitutional paradox is the 

product of California’s dysfunctional direct de-
mocracy, specifically the process of the ballot ini-
tiative. While more than two-dozen other states 
also practice the initiative, California, with over 
500 constitutional amendments, uses this process 
more than any other state by far. The facility with 
which the voters amend the constitution under-
mines the nature of the representative democracy 
on which the United States was founded, and 
contributes directly to the state’s financial paraly-
sis and the increased political influence wielded 
by special interest groups. 

The origins of California’s contemporary 
problem with direct democracy can be traced 
to the California Constitution of 1879; a docu-
ment which stood in stark contrast to the origi-
nal 1849 state constitution that it replaced. The 
earlier constitution, which was printed in both 
English and Spanish, was modeled on those of 
Iowa and New York and “provided for a limited 
government that protected individual rights and 
sought the common welfare.”3 

By the late 1870s, however, changing con-
ditions had created a new political environment. 
The completion of the Transcontinental Railroad 
in 1869 led to a massive increase in California’s 
population from 50,000 to 865,000, 8% of whom 
were Chinese immigrants.4 The nationwide eco-
nomic depression of the 1870s contributed to the 
rising unpopularity of the railroads, corporations, 
Chinese immigrant workers, and the contempo-
rary political establishment.5 This political shift 
led to the new constitution, which “provided for 
regulation of economic life and led the way for 
the Progressive Era reforms of Governor (and 
later Senator) Hiram Johnson.” 6

Despite this movement towards reform, 
during the period between 1880 and 1911, “the 
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Southern Pacific Railroad Company was the 
greatest single influence operating in California 
politics.”7 By employing more labor and owning 
more land than any other individual or business, 
Southern Pacific was able to control state poli-
tics to a degree that was “rivaled only by those 
of Tammany.”8 However, as Southern Pacific’s 
power grew, so too did “the first faint indications 
of the coming storm of revolt” against Califor-
nia’s machine politics.9 In 1898, John Randolph 
Haynes founded the Direct Legislation League 
to combat what he perceived to be the corrup-
tion of Los Angeles through transferring “politi-
cal power from the bosses to the electorate.”10 In 
1903, Los Angeles became the first city in the 
United States to amend its charter to include a 
recall provision.11 In 1907, a group of reformers 
sympathetic to the policies of President Theo-
dore Roosevelt established the Lincoln-Roos-
evelt League, which succeeded in passing a bill 
that abolished the nominating conventions and 
allowed “candidates to appeal directly to the elec-
torate for their nomination,” preventing South-
ern Pacific from selecting the candidates for the 
1910 gubernatorial election.12 

The same year, Hiram Johnson, a San Fran-
cisco anti-graft prosecutor, took advantage of 
the grater political openness and was elected the 
Governor of California. Johnson’s platform called 
for the implementation of initiative, referendum, 
and recall (including recalling the judiciary), the 
direct election of senators, and de-fanging the 
Southern Pacific.13 Johnson framed these ef-
forts as “a fight against the interests and the sys-
tem, and for true democracy.”14 This theme was 
echoed by John Randolph Haynes, who argued 
that while “bribery of the people’s representatives 
by special interests is the great demoralizing fac-

tor in our unchecked representative system of 
government… it is much easier to bribe a few 
representatives than to bribe the majority of the 
many electors.”15 In November 1911, after over a 
year of deliberation in the state senate, constitu-
tional amendments providing for the initiative, 
referendum, and recall were approved by the 
electorate.16

The 1911 amendments begin with the 
clause that, “All political power is inherent in 
the people. Government is instituted for their 
protection, security, and benefit, and they have 
the right to alter or reform it when the public 
good may require.”17 This statement was actually 
originally present in the 1849 constitution,18 but 
was removed in the 1879 rewrite and replaced 
with the clause that “The people have the right 
to instruct their representatives,” but not specifi-
cally to suggest or approve new laws.19 For the 
last century, this shift towards a more direct de-
mocracy has undermined the principles of repre-
sentative democracy on which the United States 
was founded. 

James Madison argued specifically against 
direct democracy in Federalist No. 10, saying, 
“The instability, injustice, and confusion intro-
duces into the public councils, have, in truth, 
been the mortal diseases under which popu-
lar governments everywhere have perished.”20 
Madison continued, “A rage for paper money, 
for an abolition of debts, for an equal division 
of property, or for any other improper or wick-
ed project, will be less apt to pervade the whole 
body of the Union than a particular member of 
it.”21 The defining factor of American democracy, 
therefore, was the potential for perspective and 
deliberation that is provided by an insulated (but 
not unresponsive) legislature. Lee Hamilton ac-
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curately summed up the Federalist position on 
direct democracy, “Legislatures are designed to 
allow representatives to weigh these matters and 
make difficult decisions about their priorities. 
Initiatives are not.”22

Another important unforeseen effect of di-
rect democracy in California is the state’s grow-
ing financial paralysis. Here, the problem can be 
traced to a few ballot initiatives that have col-
lectively eviscerated the state’s fiscal policy. The 
most significant of these initiatives, Proposition 
13, was passed in 1978 and stipulated that tax 
increases must be approved by two-thirds of both 
houses of the state legislature and that property 
taxes cannot be increased by more than 1% of 
the full value of the property.23 While this mea-
sure has saved California taxpayers more than 
a half-trillion dollars in property taxes over the 
last thirty years, it has also significantly increased 
the budget’s reliance on income and sales taxes. 24 
According to Justice George, this has placed law-
makers in a “fiscal straightjacket” that restricts 
their ability to spend to the mercy of “boom or 
bust” economic cycles.25

This problem is compounded by a 2004 
voter initiative, Proposition 58, which requires 
that the state pass a balanced budget every year.26 
This law, when taken with another proposition 
that stipulates that the budget must be approved 
by two-thirds of both houses, significantly limits 
the spending powers of the legislature. Addition-
ally, several ballot initiatives have mandated the 
state spend certain amounts of the budget on 
specific programs, such as 1988’s Proposition 98, 
which reserves about 40% of the state budget for 
education.27 

All three of these factors: Proposition 13’s 
cap on taxes, Proposition 58’s supermajoritar-

ian requirement for the passage of the budget, 
and the funding mandates from initiatives like 
Proposition 98, have “aggravated California’s fis-
cal incontinence” and hampered the financial in-
dependence of the legislature and governor.28 As 
a result, the state has been forced to cut back on 
services that don’t enjoy the protections of ballot 
initiatives, such as aid to needy families and even 
the judiciary. (Courts are closed one extra day a 
month to offset their 10% budget reduction in 
FY09-10.29)

The most ironic consequences of the move-
ment that was designed to break the Southern 
Pacific’s grip on California politics is the en-
hancement of special interest groups at the ex-
pense of the political parties.30 According to 
Jackson Putnam, California’s early progressives 
failed to realize “that they were throwing out the 
baby with the bath when they sought to destroy 
the political party.”31 Putnam continued, saying 
that the party has historically acted to moderate 
between competing special interests and provide 
a degree of separation between officeholders and 
lobbyists. The direct democracy amendments of 
1911 were specifically intended to weaken the 
power of parties and strengthen the political 
power of the electorate. However, by removing 
the direction and support provided by the party, 
Johnson et al. directly exposed politicians to in-
creased dependence on lobbyists of special inter-
est groups, transforming the legislature into a 
“commodity market.”32 

The electorate has also become exposed 
to direct lobbying and manipulation by inter-
est groups and wealthy donors who seek to use 
the tools of direct democracy to circumvent the 
“cumbersome and often time-consuming pro-
cess of supporting candidates for public office 
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and then lobbying them to pass legislation” to 
achieve their goals.33 Troy Senik noted several 
recent cases of this development:

In 2006, for example, Los Angeles real-
estate heir and environmentalist Steve Bing 
single-handedly dumped nearly $50 million into 
Proposition 87, an initiative to levy $4 billion in 
taxes on California oil producers. That same year, 
actor/director Rob Reiner plowed nearly $3 mil-
lion of his own money into a measure that would 
have raised state income taxes to fund universal 
pre-school. And in 2008, Orange County tech 
billionaire Henry Nicholas spent nearly $5 mil-
lion bankrolling Proposition 9, a measure that 
expanded victims’ rights under California crimi-
nal law. In the end, both Bing’s and Reiner’s ini-
tiatives went down to defeat, while Nicholas’s 
passed with nearly 54% of the vote. But regard-
less of their outcomes, these endeavors bear wit-
ness to the fact that the referendum system is just 
as often a means for the powerful to circumvent 
the system as it is for the people to have their 
voices heard.34

Just as significant as the actual the role of 
special interests is the perceived role played by 
these groups within California’s direct democ-
racy. This phenomenon was especially evident 
in the 2003 gubernatorial recall. According to 
Baldassare and Katz, Governor Davis’s politi-
cal crisis was caused primarily by his failure to 
address the public’s concerns over his connec-
tions to special interest groups. Indeed, several 
of Davis’s actions, such as continuing his prolific 
fundraising at a time when the state was facing 
budget cuts and an energy crisis, exacerbated 
his problems.35 Tapping into the suspicions of 
interest groups that reach back to the Southern 
Pacific era, Schwarzenegger capitalized on the 

public perception of Davis and made his prom-
ise to “terminate” the special interests a mainstay 
of his campaign. He even claimed independence 
from the interests in a way that would have ap-
palled the early Progressives, claiming that, “I am 
rich enough that I don’t have to take anyone’s 
money.”36 

Direct democracy was brought to California 
at the early part of the last century to empower 
the electorate at the expense of machine politics 
and special interest groups. However, its attempt 
to curb the defects of party politics by entrust-
ing the people to manage a responsible govern-
ment has failed. Direct democracy, as it came 
to be practiced in California, fundamentally 
reshaped the notion of American democracy by 
giving rise to exactly the kind of popular “rages” 
for the kinds of “improper or wicked projects” 
against which Madison cautioned in 1787 fear-
ing the selfishness of man. Further, the initiative 
process has led to the passage of several propo-
sitions that have severely constrained the fiscal 
powers of the state government. A government 
that cannot spend cannot govern. This point 
is illustrated by the closures of the California 
courts, which are only the first step towards the 
rolling back of other vital state services. Finally, 
and most ironically, the processes of direct de-
mocracy have allowed special interest groups to 
dominate California politics, just as they did in 
the late nineteenth century; exactly the opposite 
task for which they had been created. These de-
velopments answer the question Justice George 
posed in the introduction. Direct democracy has 
become “an impediment to the effective func-
tioning of a true democratic process.”37  *
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Perry v. Schwarzenegger is a landmark 
case in every sense of the word; 

despite not having reached the nation’s highest 
court, it has already had a widespread effect. For 
same-sex marriage advocates, the ongoing legal 
saga surrounding Perry v. Schwarzenegger is far 
from the first battle. However, in recent history, 
the most notable event can be traced to 2004, 
when Gavin Newsom, mayor of the perennial 
liberal bastion San Francisco, drew a line in 
the sand by issuing marriage licenses to same-
sex couples. Although the California Supreme 
Court voided the marriages that San Francisco 
allowed, the decision by Newsom began an inevi-
table journey to courtrooms. In re Marriage Cases 
ended 2 years later in the appellate courts, when 
a judge ruled the state had a compelling inter-
est in maintaining marriage in its “traditional 
definition” and abiding to the popular opinion in 
California. In 2000, California voters had passed 
Proposition 22 by a 23 point margin, strictly de-
fining marriage as between a man and woman. 

2008 was a tumultuous time for both sides 
in the same-sex marriage fight. In a stunning 
decision the California Supreme Court, review-
ing In re Marriage Cases, ruled a ban unconstitu-
tional. Chief Justice Ronald George argued that 
sexual orientation is a protected class, invoking 
strict scrutiny under the Equal Protection Clause 
of the 14th Amendment. 

After the decision in In re Marriage Cases, 
the people of California placed a referendum 
on same-sex marriage on the ballot. The people 
chose to restrict marriage to a man and a woman 
through Proposition 8. Perry v. Schwarzenegger 
followed. 

The name of the case itself is misleading. 
After the May 2008 California Supreme Court 
decision, Governor Arnold Schwarzenegger 
publicly stated his support for same-sex mar-
riage, despite the overwhelming opposition 
by members of his Republican party. Attorney 
General Jerry Brown, charged with upholding 
state laws, declined to defend the controversial 
proposition on grounds of violating the 14th 
amendment. Thus, the defense fell to Dennis 
Hollingsworth’s protectmarriage.com, and they 
became the Defendant-Interveners. 

Notwithstanding the peculiar circumstances 
surrounding the case, Perry v. Schwarzenegger 
was conducted by Vaughn R. Walker, a Federal 
District Judge appointed by President George 
Bush. Walker pressed both parties to argue the 
potential benefits and risks of same-sex marriage: 
what effect it would have on children, opposite-
sex marriage, and society. The counsels for the 
plaintiffs were Theodore Olsen and David Boies, 
who had argued on opposite sides in the unfor-
gettable Bush v. Gore decision that decided the 
2000 election. 
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The plaintiffs paraded la crème de la crème 
of academics, including psychologists and histo-
rians, while the defendants could only muster a 
handful of witnesses, some of whose credentials 
were put into question. There was also a contem-
poraneous Supreme Court Case, Christian Legal 
Society v. Martinez, which dealt with a Christian 
group at a California public law school (fittingly, 
only a stone’s throw from San Francisco City 
Hall) and their rights to exclude on the basis of 
sexual orientation. In her opinion, Justice Gins-
burg separated behavior from status, and desig-
nated sexual orientation an “identifiable class,” as 
Ronald George did two years earlier. 

Walker’s judgment was sweeping and de-
cisive. With the aid of the plentiful scientific 
evidence of the plaintiffs, Walker cited the Due 
Process and the Equal Protection clauses of 
the 14th Amendment, writing, “sexual orienta-
tion discrimination can take the form of sex 
discrimination.”

Walker plainly argued that Proposition 8 
prevented an identifiable class, homosexuals, 
from marrying whomever they chose: a right giv-
en unquestioningly to heterosexuals. “Here, for 
example, Perry is prohibited from marrying Sti-
er, a woman, because Perry is a woman. If Perry 
were a man, Proposition 8 would not prohibit the 
marriage. Thus, Proposition 8 operates to restrict 
Perry’s choice of marital partner because of her 
sex. But Proposition 8 also operates to restrict 
Perry’s choice of marital partner because of her 
sexual orientation; her desire to marry another 
woman arises only because she is a lesbian.”

Walker’s 138-page argument focused on 
positive societal aspects that have come from gay 
marriage as well as the unwarranted discrimina-
tion against homosexuals that have played a fac-

tor in the passing of propositions and legislation 
regarding same-sex marriage. Furthermore, like 
Ronald George, Walker found no rational ba-
sis for discrimination, not to mention the strict 
scrutiny requirement for minority groups as laid 
out in previous Supreme Court rulings. Defen-
dants of Proposition 8 could not overcome the 
arguments for its unconstitutionality, arising 
from the fact that it discriminated against the 
fundamental rights of a class of people.

As was seen in Perry v. Schwarzenegger, the 
legal avenues of opposition to legal marriage are 
limited and the argument that government has 
a compelling interest in preserving the tradi-
tional conception of marriage is gradually losing 
strength. The overwhelming scientific evidence 
cannot be ignored; the blatant discrimination 
against a class of citizens based on status is in-
defensible. Opponents argue allowing same-sex 
marriage will change the meaning of marriage 
entirely for heterosexual couples. The problem 
is that the religious identity of marriage and the 
state definition of marriage have become mud-
dled. Opponents of same-sex marriage fear that 
changing the state definition of marriage might 
change the religious one; yet, as the Constitution 
clearly spells out (in the First Amendment no 
less), there is a protection for the free exercise of 
religion. Thus, the religious concept of marriage 
will not change in the slightest. A marriage in 
a church or synagogue must be complemented 
with a marriage according to state guidelines; it 
is only when the second step is completed that 
two individuals are legally married. Allowing 
same-sex marriage will clarify what marriage is: 
a stable union between two individuals who are 
committed to each other for life. 

At the moment, the plaintiffs are challeng-
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ing whether the defendant-interveners even have 
jurisdiction to defend, as they technically are not 
the defendants. The case still hangs in the bal-
ance. Although advocates for same-sex marriage 
won the day, there seems to be an inevitability of 
the case reaching the Supreme Court.

Yet if the case were to reach Washington, it 
would arrive at the Supreme Court no earlier, I 
believe, than one year from the time of the Walk-
er decision. It must first navigate through the 
9th Circuit Court of Appeals; this process along 
could alone take a year. For advocates, this time 
might be a blessing, since the Roberts Court’s re-
liable judicial conservatism may be a harbinger of 
a decision not in favor of same-sex marriage ad-
vocates. However, I do not think Boies and Olsen 
would throw caution to the wind by choosing to 
bring up the issue when they did if they knew it 
would fail. Both are extremely experienced litiga-
tors who have argued countless cases in front of 
the Supreme Court. Furthermore, I do not be-
lieve the Roberts Court, however conservative it 
is, will be so eager to prevent same-sex marriage. 
In Parents Involved in Community Schools v. Se-
attle School District No. 1, Roberts wryly quipped, 
“The way to end discrimination based on race is 
to end discrimination based on race.” Although 
race has long been a protected and identified 
class, would he feel comfortable replacing the 
word “race” with “sexual orientation?” If one were 
to follow this logic, the question that must be an-
swered is: What is the difference between race 
and sexual orientation? If neither can be chosen, 
why is one a protected class and the other is not? 
If it reaches the Supreme Court, I believe the de-
cisive factor will be how the Roberts Courts deals 
with Judge Vaughn Walker’s assertion that a strict 
scrutiny review should apply to homosexuals. 

In Perry v. Schwarzenegger, the Court can 
rescue the legal definition of sexual orientation 
from the Stone Age and rightly designate it as an 
identifiable class. The fact that a minority group 
has been the victim of injustice and discrimi-
nation can be described as nothing less than a 
travesty. The purpose of a life-long term on the 
Supreme Court was to be removed from politi-
cal, ephemeral sways of opinion; justice and “the 
good” should be chosen with no fear of repercus-
sion. Perry provides the opportunity, in all senses 
of the phrase, “to form a more perfect Union.”  *
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