Copyright
THE SUBTLE INEQUALITIES OF COPYRIGHT
Philip G. Altbach

Copyrightis well entrenched in international publishing, and yet it
faces significant challenges. On the surface, copyright has never been
stronger. The conceptis increasingly accepted worldwide, and even those
Third World countries, such as India, that argued against the inequalities of
the international copyright system in the 1960s have largely ceased their
carping. Even China has joined the international copyright system. While
piracy has not ended, it has gone underground in all but a few countries.
Massive pressure from the United States and Britain has brought such
former pirates as Korea, Taiwan, and Singapore into the fold. Perhaps most
important, the concept of copyright is almost universally accepted by
governments and by those involved in the book trade worldwide.

Copyrighthasbeen strengthened by strong governmental pressure
from the major publishing countries and from the legal systems in these
countries. Copyright has been seen as much as a means of protecting trade
advantages as it has as a basic concept of knowledge distribution. The
United States and Britain have been concerned about the loss of ‘knowledge
products’ of all kinds (of which books are only a very minor part) because
these losses contribute to ever-growing negative trade balances. Further,
the courts have been increasingly zealous in their protection of copyright
and the prerogatives of the owners of knowledge products. For example,
in the United States, the courts have narrowly construed copyright regula-
tions in favor of publishers and against those who have claimed “fair use’ in
reproducing materials for academic purposes. These rulings have signifi-
cantly increased the power of copyright owners.

GATT and Intellectual Property

The recently completed negotiations over GATT (General Agree-
ment on Tariffs and Trade) has further entrenched copyright. Intellectual
property is a central part of GATT, and GATT enforcement arrangements
now join those of the Berne Convention and the Universal Copyright
Conventon. The concept of the ownership of knowledge products, from
computer sofeware to poems, from Mickey Mouse to physics textbooks, is
unifersally accepted. The products of the mind are considred as commercial
property, to be bought and sold in the marketplace. Few see any difference
between knowledge products and any other commodity. GATT enshrines
the idea that those who bring knowledge products to the marketplace
should be able to completely control them.
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It is time to take a step back from rampant commercialism to
examine the complex world of copyrightand the distribution of knowledge.
There is, in reality, a difference between a Mickey Mouse watch, a Holly-
wood film, or even a computer software program, on the one hand, and a
scientific treatise, on the other. Textbooks, technical reports, and research
volumes are subject to the same copyright regulations as a novel by James
Clavell. Those who control the distriubtion of knowledge treat all intellec-
tual property equally—and are perfectly happy to deny access to anyone
who cannot pay. The legal structures set up to protext intellectual property
benefit the owners. There is no consideration of the user. The attitude seems
to be: No pay, no play.

But even in the marketplace of intellectual property, there was
room for negotiation during tha GATT deliberations. The French success-
fully argued that there should be limitations on the free flow of American
cultural products to Europe because of a fear of inundation by Disney and
Rambo. The French had influence, and a compromise was reached. There
are, thus, some "non-market" restrictions allowed in GATT. But no such
compromises were permitted for those countries that depend on knowl-
edge products from the industrialized nations and cannot afford to pay the
going rates for them. There are no provisions in place to ensure that
developing countries can have access to books and other knowleedge
products.

As it stands, GATT is a blunt instrument which will inevitably
work to the disadvantage of poor nations in terms of access to knowledge.
Modifications in the current straitjacket imposed by GATT and by the
copyright treaties does not mean a rejection of free trade or the idea of a
global market-based economy.

Technological Challenges

Yet, all is not secure in this era of narrowly construed copyright.
Perhaps the greatest challenge to traditional copyrightis technology. Every
new technological advance brings a flurry of litigation and efforts by
copyright owners to limit access to new technologies until their rights can
be fully protected. The mostrecentexample of this was the fight over digital
audio tape (DAT) technology. The widespread dissemination of DAT was
held up for several years while the producers of DAT machines and the
owners of copyright (mainly the recording companies) struggled over how
to ensure that copyright owners would be protected. Photocopiers have
posed a continuing challenge to copyright owners and, while the courts
have consistently ruled in favor of the publishers, the battle lines are forever
changing as new and more sophisticated reprographic technologies are
introduced. Data networks are also a new area of contention for copyright
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holders. How can knowledge products be controlled in an era of instanta-
neous communication through computer-based networks?

Currently, the most perplexing issues relate to computer programs,
computer-based communications networks such as the Internet, and re-
lated technological spin-offs. Owners, in this case software companies, data
base operators and the like, are concerned that the ownership of such
innovative technologies be clear, and that non sanctioned use be prohibited
and punished where it occurs. Trade related intellectual property (TRIPS)
has been among the most debated topics in the GATT negotiations. While
books and other traditional knowledge products are hardly at the frontier
of technology, they have been swept up in the campaign to strengthen
ownership.

Recent Debates

It is significant that these battles are over technological innova-
tions. The debate over copyright principles raged in the 1960s and 1970s
over issues relating to the appropriateness of control over knowledge and
what responsibilities the rich countries had to help build up the educational
and scientific systems of the newly developing nations of the Third World.
Few argued for the abolition of copyright but many felt that knowledge
should be shared more freely and that the industrialized nations, in part
because of their earlier colonial domination of the Third World, had special
responsibility to assist in the process of development. Some charged the
industrialized countries with purposely maintaining tight control over
knowledge products in order to keep the Third World in a dependent
relationship and to maximize profits. In theideologically charged Cold War
era, charges of neocolonialism were leveled against the major Western
countries, and many argued that Western policies were aimed at continuing
domination rather than assistance. UNESCO, through its advocacy of a
‘new world information order, weighed in on the side of the Third World
critics, enraging Western governments and contributing to the withdrawal
of the United States and Britain from the organization.

It was said, for example, that Western publishers preferred to
export relatively small numbers of books to the Third World rather than
grant reprint rights because more profits could be obtained from direct
exports. Some claimed that the foreign aid programs of such countries as
France, Britain and the United States were aimed at exporting books and
ideas rather than at encouraging indigenous development in Third World
countries.

The vociferousness of the debates has abated, but the issues remain
important. Most realized that the issues were not mainly ideological in
nature and are highly complex. India, one of the main critics of the
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traditional copyright system, found itself emerging as a major producer of
books and, not wanting to harm its future export markets, shifted its
posture on copyright issues. Most realized that anarchy in the knowledge
business would serve no one’s long-term interests and that a workable
copyright system is necessary and international cooperation a good idea.
With the slow winding down of the cold war, most realized the slogans
could not change reality. Countries that stood outside the copyright
system, including the Soviet Union and China, slowly joined it.

Patterns of Inequality

Yet, it is important to realize that the international knowledge
system is highly unequal, and it can be argued that those who are in control
of the system—and specifically copyright arrangements—have a special
responsibility to assist in the intellectual and educational development of
the Third World. There is a kind of OPEC of knowledge in which a few rich
nations and a small number of multinational publishers have a great deal of
control over how and where books are published, the prices of printed
materials, and the nature of international exchange of knowledge.* These
same forces tend to dominate the new information and knowledge dissemi-
nation technologies. Because the knowledge infrastructures are located in
these countries, there is a kind of monopoly that has been difficult to break.
And because knowledge is not a finite natural resource but is infinitely
expandable, there is the possibility of more countries becoming members of
the cartel. There has, in fact, been relatively little expansion in the number
of knowledge producing countries — and the price of entry into the cartel
increases as the cost and complexity of knowledge production goes up.

Copyright, from its beginnings in England in the sixteenth century,
hasbeen a means of protecting the “haves”—of limiting access to books and
information in order to maintain order and discipline in the trade—of
creating a monopoly over knowledge. There are, of course, very good
arguments in favor of copyright. These include the principle that those who
create and disseminate knowledge and knowledge products should eco-
nomically benefit from these creations and that the creator should maintain
some basic control over the creation. Also inherent in the idea of copyright
is that intellectual creativity should also benefit society—this is indeed the
underpinning of copyright as expressed in the American Constitution.

The Responsibility of Copyright

Along with power, and copyright bestows considerable power on
the copyright holder, comes responsibility. For the most part, those who
hold most of the world’s copyrights and who also control the international
copyright system have been largely concerned with power—with main-
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taining control over their copyrights and with maximizing their economic
benefits. Copyright is seen in purely legal and economic terms. There is
virtually no recognition that there are inherent noneconomic factors
involved in copyright and that those who hold power now have a respon-
sibility to assist those who do not have access to the world’s knowledge.
Copyright, after all, is a moral and ideological concept as well as a legal and
economicone. Thereis no recognition that the legacy of colonialism and the
power of the multinationals has, to a significant extent, created the current
highly unequal world knowledge system. It is, of course, much
easier for the “haves” to cling to the economic and legal underpinnings of
a system that has given them a virtual monopoly over the world’s knowl-
edge products than to recognize that we live in an interdependent world
and that the Third World desperately needs access to knowledge and
technology. In the current context, it is unlikely that those who need access
to knowledge most will be able to obtain it “at current market rates” any
time soon. Whatis needed now is affirmative action to ensure thatbooks and
other knowledge products are not kept from Third World nations because
of the restrictions of the copyright system. Copyright holders must now
spend as much time thinking about the needs of Third World readers as they
do about maintaining market share. In the broader scheme of things,
providing the assistance thatis needed to the Third World will not cost very
much. Indeed, in terms of copyright, what is needed is largely access to
permissions, rights, and a very small amount of market share.

A necessary first step is increased consciousness of the complex
issues relating to the world’s knowledge system and the role of copyright
in it and a recognition that a broader perspective is needed. A modest
amount of economic sacrifice may also be required along with some
inconvenience. Copyright must not be seen in isolation from issues of
access to knowledge, the needs of Third World nations and the broad
history of colonialism and exploitation. Itis not productive to point fingers
or assess blame for past inequities. Rather, we must quickly move toward
copyright arrangements that will maintain the copyright system while at
the same time permit flexibility so that the needs of the “have nots” can be
met.

The needs are indeed great—and they are not limited to the poor
countries of the developing world. For example, Moscow’s famed Lenin
Library is no longer purchasing any scientific journals from the West
because there is no allocation of “hard currency’ funds. Few, if any, other
libraries or academic institutions in the former Soviet Union are able to
obtain access to key books and journals in the current circumstances. The
situation is even more desperate for many sub-Saharan African countries,
where purchases of books and journals from abroad ceased several years
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ago because of lack of funds. Some countries lack the facilities to produce
many kinds of books and must rely on supplies from abroad. These
countries, and the number is depressingly long, are probably in more
desperate need now than a decade ago. The end of conflicts in such
countries as Cambodia, Laos, Uganda, Angola, Ethiopia, and others has
permitted them to turn their attention to the rebuilding of educational and
library systems—and there is a desperate need for books of all kinds as well
as for the equipment and expertise to build up indigenous publishing
capacity. Economic crisis throughout Africa has created special needs—
exacerbated in some ways by the emergence of fledgling democratic re-
gimes in some countries that must improve the lives of their citizens if they
are to survive. Books are a small but highly visible way of making such
improvements. Further, access to knowledge may help to build up a
commitment to democratic ideals. Countries in the former Soviet Bloc,
from Mongolia and Vietnam to Czechoslovakia and Bulgaria, need speedy
access to the world’s knowledge, having been cut off from much of it for
almost a half-century.

The specific needs vary greatly. In some cases, access to scientific
journals and books at subsidized prices for a limited period would help
greatly . In others, local publishers with limited markets need easy and
inexpensive access to foreign books in order to translate them into the local
language. In a different context, permission to reprint books from the
industrialized countries in the original language is needed to serve an
indigenous population literate in English or French but unable to pay the
high cost of imported books. And for some countries, most of the elements
of an indigenous publishing industry are missing and there is a need to
build itup fromscratch. Copyright may notbe the key elementin all of these
circumstances, but it does play a role.

Responsible world citizenship with regard to copyright is unlikely
to be extraordinarily costly. Countries and publishers that require special
assistance on copyright issues are unlikely to be major customers in any
case—markets tend to be small and purchasing power very limited. Yet,
there will be some costs involved. Export sales may be modestly reduced
and income from the sale of rights foregone or limited. There may also be
some administrative costs for industrialized country publishers. But the
long-term benefits might well outweigh the immediate costs and inconve-
nience. A self-sufficientbook industry in a Third World country is likely to
be a better partner, and in the long term a better customer as well, than
would a weak and demoralized publishing community. Further, as the
Indian case has shown, self-sufficient publishers tend to be supporters of
copyright because they see adherence to copyright in their best interest.

It may be worth recalling that copyright compliance comes natu-
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rally with economic and social development. One of the most egregious
violators of copyright in the nineteenth century was the United States,
which felt, probably incorrectly, that it could build up its domestic publish-
ing industry most effectively by freely reprinting works from abroad while
protecting the rights of domestic authors. Once American publishing was
well developed, the United States became a defender of copyright. Until the
1960s, the Soviet Union had a similar perspective—international copyright
was violated as the country used knowledge from abroad for its own
purposes. China has had a similar perspective up to the 1990s and has only
recently joined the international copyright system. Nations must see
copyright as in their best national interests before then become fully
supportive of it.

What Can Be Done?

There are a number of steps that can be taken to help developing
countries gain access to the world’s knowledge and also build up their own
indigenous publishing industries. None require a violation of the basic
principles of copyright and, in the long run, will strengthen it because more
countries will see it in their best interest to support copyright.

There mustbe a recognition that all knowledge products are not the
same, and that while it may be justified to insist on commercial terms for
Nintendo games, some flexibility for scientific materials, textbooks and the
likeis apprpriate. The owners of knowledge must modify their purely profit
-oriented approach to certain segments of the knowledge industry.

Permissiveness in copyright relations in the short run may yield
more profits in the long run for owners. For example, a publisher may
obtain less money by licensing a book for a local edition in Africa or a
translation in Asia than by exporting copies. In the long run, however, a
viable domestic publishing industry and a leterate public will buy ever
increasing numbers of books.

The idea of compulsory licensing—providing to Third World
countries the automatic right under some very limited circumstances to
reprint or translate Western books with the payment of reduced fees—was
pressed by Third World representatives at international copyright meet-
ings but never formally ratified by the major international treaties. The
concept is a sound one so long as it is kept within carefully limited
guidelines. Compulsory licensing would permit Third World publishers
quick access to relevant educational and scientific materials by permitting
them to reprint or translate materials for educational and a few other uses.
The Third World publisher would be required to inform the copyright
holder and provide some payment—often at below-market rates. This
arrangement removes much of the bureaucracy from the system and also
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permits Third World readers to have access to knowledge from abroad
fairly quickly. One of the common complaints from Third World publishers
is that many Western publishers simply do not respond to requests for
reprint or translation rights. Charging fees that are clearly beyond the
ability of Third World publishers to pay is another common problem.
Compulsory licensing would help to ameliorate this problem.

In the past decade, the copyright “powers” have used every means
available to ensure strict compliance with both the spirit and the letter of
international copyright treaties and with national copyright laws. One of
the most successful tactics used to ensure copyright compliance has been to
link it to broader trade arrangements. American copyright holders, for
example, have pressured their government to threaten countries who do
not enforce copyright with the withdrawal of trade preferences. These
threats had a role in convincing such major U.S. trading partners as Taiwan
and Singapore to cease most pirating. A recent effort has been made to link
copyright adherence to the GATT system of trade relations. While these
efforts have yielded some results in terms of immediate compliance, it can
be argued that copyright mustbe “sold” on its own merits, thatitis as much
a moral issue as a commercial one, and that making copyright hostage to
international trade, an arena where Third World nations havelittle leverage
in any case, is in the long run detrimental to the emergence of a copyright
system based on consensus and mutual understanding.

Western publishers must take a long-term view of world publish-
ing. This means their policies must permit offering inexpensive access to
books and journals for reprinting and translation. There is a feeling in the
Third World that Western publishers often simply ignore the requests of
Third World publishers and institutions because there is little money to be
made and discussions often become complex and sometimes acrimonious.
Western publishers must respond positively and quickly to requests and
understand the problems faced by Third World publishers.

Joint ventures or cooperative arrangements with indigenous pub-
lishers in the Third World may help both sides. The Western publisher
provides expertise, products, and sometimes capital. In return, access to
markets are opened up. Such ventures must be on the basis of equality, and
autonomy for Third World partners is important. There are many kinds of
joint ventures, ranging from a major involvement to cooperation on specific
projects. Many involve work together on issues relating to copyright.

The book trade relationships between the industrialized nations
and the Third World are unequal. Books are exported from the West to the
Third World. Copyright permissions are requested by Third World pub-
lishers and are sometimes granted by counterparts in the West. There is
very little traffic in the other direction. It may be possible to significantly
increase the import of books from developing countries and thus strengthen
Third World publishers significantly. It may also be possible for Western
publishers to obtain rights to Third World books for publication and
distribution in the West. Because most of the world’s books are published
in the major industrialized countries, the unequal relationship will con-
tinue, but there may ways of ameliorating it to a modest extent. It is
important to keep in mind that what is a modest transaction to a Western
publisher may be a significant development to a Third World firm.

Conclusion
Copyrightis, inaway, symbolic of the relations between the “haves’
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INTERNATIONAL COPYRIGHT AND AFRICA:
THE UNEQUAL EXCHANGE

Henry M. Chakava
Introduction

The recently concluded Rights Indabal which coincided with the
1994 Zimbabwe International Book Fair in Harare (3-7 August 1994) brought
into the spotlight the thorny issue of Africa and International Copyright.
The conference had been originally organized as a means of promoting
book trade among African states. In the end, it turned out to be a training
session with European publishers educating their African colleagues on
how best to sell rights into international markets. In spite of reports to the
contrary, it is unlikely that the conference achieved its prime objective of
increasing trade in rights nor indeed the original one of increasing cross-
border trade among the African publishers themselves. The speakers from
the North advised African publishers that, in order to make their rights
offers more attractive to foreign buyers, they should surrender as much
territory as possible. For example, a Zimbabwe publisher should retain only
Zimbabwe, and release the rest of the market to the foreign buyer. They
were advised not to insist on too high a royalty - 7 was recommended as
acceptable - and should curb their tendency to ask for too high an advance,
because African books are difficult to sell in the North. Above all, they were
urged to improve on the quality and presentation of their products and
improve their promotion and marketing strategies before, during and after
publication of their books. Other somewhat patronizing bits of advice were
offered and one got the impression that African publishers were now being
called upon to abandon their principal aim of serving their own markets and
concentrate on satisfying the needs of foreign rights buyers.

The printed word still remains the easiest, cheapest and most
versatile method of communicating and distributing knowledge. The book,
in particular, is handy, presentable, easy to store, and readily adaptable to
dissemination, retrieval, and transfer of knowledge, in whole or in part.
With widespread use of radio and television, coupled with recent advances
inthe information industry such as video, reprography, computer network-
ing and other innovations facilitating fast transfer of information such as
fax, electronic mail, Internet, etc., it was feared that the role of the book and
printing technology in general, would decline. This may be the case in some
countriesbut, on the whole, it would appear that the book has not only stood
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its ground but has again come in handy in the use, application and
promotion of these new technologies. Today, the position of the book
remains central to the dissemination of knowledge and that reality is
unlikely to change in the foreseeable future, especially in Africa and
although itis probably the slowest, most “primitive”, and most demanding
method of transferring knowledge it remains the most effective, in spite of
the fact that it does not carry any compensating? features.

In this essay, we shall not discuss international copyright per se, or
whether or not it serves the interests of justice and equity. We shall merely
observe that trade in copyright makes sense only when applied to two equal
or almost equal partners, who buy as much as they sell from each other. If
one has little or nothing to sell, one administers copyright only in the
interests of those who have it. Yet it has to be accepted that international
copyright is necessary, even inevitable, if intellectual property has to be
protected, its distribution controlled and those responsible for its creation
rewarded and acknowledged for their work which must be accepted as
crucial in shaping and continuing to shape and improve the quality of life
on a more permanent and longer-lasting basis. In this essay we shall argue
that unless international copyright is administered in a manner which
facilitates the sharing of the world’s intellectual property and not as a tool
of capitalistic selfishness and protectivism, the developing world should
regard it with suspicion and should not subscribe to it without certain
safeguards and assurances. It is not accidental that some of the world’s
largest book producers today, such as the former Soviet Union do not yet
subscribe to international copyright and today’s major book giants, among
them USA, Japan, China, did not acquiesce to the Berne Convention and its
various protocols until they had developed strong national book industries
of their own. What promise then does international copyright hold out for
Africa, given the fact that 34 out of its 54 countries are members of the Berne
Convention?3 Before we attempt to answer this question, let us take a
survey of the available literature on this subject to see if it can illuminate our
discussion.

Literature Study

Most of the literature available on the market, some of which is
listed in the bibliography at the end of this paper, does not question or
critically examine international copyright, and its positive or negative
effects on the world knowledge industry. It merely sets out to explain the
law and how it is being enforced, and with what results. A plethora of
publications contain advice on how to draw up publishing agreements to
cover the variety of rights subsisting in a publication as seen largely from the
point of view of the publisher in the North.
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The International Publishers Association (IPA), the Scientific Technical
Medical Publishers Association (STM), the World Industrial Property Or-
ganization (WIPO), the international Federation of Reproduction Rights
Organizations (IFRRO), the mushrooming national Reproduction Rights
Organizations (RROs), and national publishing associations in the North,
contain up to-date information on copyright news: which countries have
signed and which are about to sign the various conventions and protocols
governing its use—from Florence, (Universal Copyright Convention) to
Berne, culminating in their Paris accords, and all the other protocols that
have followed. The activities of the various watchdog institutions policing
copyright receive constant coverage, as are the new structures being set up
especially in the developing world, for this purpose. The manner and extent
of copyright infringement, where and when, is constantly highlighted
complete with damages that have been paid or imposed, and what new
devices are being developed to deal with piracy and what these organiza-
tions are doing to cope with the ever-increasing list of threats brought about
by the new technologies. Needless to add, this information is essentially for
the benefit and in the interest of the North and Africa receives a mention
only when a new African country signs or ratifies these agreements. Philip
Atlbach’s The Knowledge Context: Comparative Perspectives on the Distribution
of Knowledge* is one book which adopts an analytical and critical approach
similar to the one posited in this paper.

The Aim of this Essay

This essay seeks to bring out and comment upon the social and
economic impact of international copyright as it affects the developing
world today, and to assess the effects of this on the distribution of knowl-
edge, and to what extent the present relationship makes possible or hinders
the sharing and transfer of that knowledge between the North and the
South. More specifically, an attempt is made to examine the relevance or
irrelevance of international copyright in as far as the present realities of
publishing practice in Africa are concerned, and what problems or con-
straints prevent it from exploiting these provisions in order to bring about
the free flow of information from North to South, and vice-versa. We shall
look briefly at the future of the printed word in a fast-changing world and
extrapolate on the extent to which international copyright can continue to
maintain the central and strategic role in the world knowledge industry
today and whether it has the capacity, the will and resources to “tame” and
control the ever-mushrooming new technologies which are constantly
threatening its administration. Finally, while subscribing to the view that
international copyright is necessary, we shall conclude by making a few
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proposals aimed at “humanizing” it in order to make it more responsive to
the needs and knowledge requirements of the developing world in general
and Africa in particular.

The Reality: Africa’s Output— An Analysis

The reality in Africa, as in the rest of the world today, is that more
and more countries are promulgating laws governing national copyright
and signing and / or ratifying international, copyright treaties, and in some
countries enforcement is being incorporated into national statutes. Some
countries have set up or are in the process of setting up RRO’s to protect
copyright and guard against piracy, not only in the area of publishing but
also in such other areas as music performance, reprography and Public
Library Rights (PLR). International agencies, especially WIPO and IFRRO,
arebusy providing technical and financial assistance in the drafting, admin-
istration and enforcement of these laws, offering training whereitis needed.

The success of these lobbies can be seen in the fact that to-date,
according to available data, 106 countries including China, India, Taiwan,
and United Germany, have become members of the Berne Convention.
Others such as Russia, North and South Korea are reported to be positively
responding to pressure to join. Out of the 106 members mentioned above,
34 are from Africa and constitute nearly one third of the total membership
of the Berne Convention®, leaving only 24 of the remaining African states
out but likely to join in the near future. The reason why African countries
havesigned these conventionsis difficult to understand. The 1993 UNESCO
Statistical Year Book® shows that although Africa has 12% of the world’s
population, it produces only 1.2% of its books, and that this percentage is
declining. Comparatively, Europe produces 53% of the world’s books,
compared to Asia (27%) and North America ( 13%). The situation is no
different with newspapers, magazines, journals and other reading materi-
als and they have already taken a commanding lead in the development of
the new technologies referred to above. In his book, Altbach observes that
80% of the world’s knowledge industries are based in the North and their
output is copyrighted there. Effectively, this means that African countries
have signed these protocols, not to protect their own knowledge industries,
but to ensure that their people do not use or abuse other peoples’ rights.

There seems to be little or no difference in the publishing fortunes
or destiny of those countries which have signed and those which have not.
For example, Tanzania was not a signatory until very recently yet its
publishing industry remains one of the least developed in Africa. Neighbor-
ing Kenyahasa fairly developed industry yet this cannotbe attributed to the
fact that it was one of the early signatories to these conventions. Moreover,
lack of publishing capacity, resources, and training make it difficult to say
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whether it is Africa’s adherence to international copyright or its lack of
capacity that has prevented it from engaging in unlawful reprinting,
photocopying and pirating of copyrightable materials. We do not know of
any African state or publisher which has willfully contravened interna-
tional copyright as was the case in Asia especially over the three decades
(1950s-1980’s), although we are aware that there has been pirating of books
from Asia to West Africa, especially Nigeria.

A closer look at the list of the other states that belong to the Berne
Convention shows that these are countries with highly developed publish-
ing industries with amajor interest to protect. As we have already observed,
major book powers such as USA, Japan, India and China delayed signing
and ratifying these conventions until they had something to offer the world.
One can only assume that African countries have chosen to sign because
they believe this will facilitate the flow of knowledge from the North to their
own countries. What compensation or reparation can Africa get from the
North for this bold act of chivalry? Indeed, if this is so, we shall argue that
this view still makes sense only in the short run and only if there is co-
operation from rights holders in the North, but the reality of the situation is
that these rights holders do not appear keen to extend printing licenses to
African publishers. Instead they are using copyright as a weapon to main-
tain the dependency relations that currently exist. The African signatories
have arrogated themselves the role of collecting copyright fees from their
own people and remitting these to the owners in the North. This has serious
repercussions for education, its cost, and for the future of education indus-
tries in Africa. When Africa finally gets to Professor Minowa’s “take-off”
point® when the necessary economic, production and distribution infra-
structures will be in place and the market sufficiently developed to permit
proper commercial publishing to emerge, this is when the magnanimous
gesture of the majority of its member states will catch up with this reality.
It will find that its hands are tied and that is when it will replace Asia as the
battleground for piracy and other copyright infringement battles presently
raging in the rest of the world. For now, lack of capacity and throughput
resulting primarily from poverty renders the issue of which countries are
signatories and which are not somewhat academic.

Africa has Little to Offer ...

Evenif copyright were tobe administered equitably, and in Africa’s
best interest, Africa would find that it has little or nothing to sell to the
outside world. Its textbooks, which constitute nearly 90% of its total output,
cannot travel within national boundaries, let alone outside Africa and the
rest of the world. As a matter of fact, a large population of these textbooks
are published by European publishers or their African branches so that,
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essentially, the copyright in these works is held by publishers in the North.

The remaining 10% of Africa’s book output is made up of liturgical
materials, children’sbooks, fiction, academicbooks and gray literature. The
liturgical materials include the standard Bible, hymn book, and bible stories
mainly in Africanlanguages published by mission presses controlled by the
centers of world religions, most of them based in the North. Its children’s
books are few and not produced to a quality level that can attract foreign
interest. Inadequate production expertise and lack of investment finance,
and imprudent minimization of risk has led to poor production, marketing
and distribution strategies and encouraged excessive reliance on textbook
publishing which enjoys a ready market. Academic books are few and are
mostly published out of the continent anyway, as is most of the fiction.

Africa’s leading fiction writers are published in the North, mostly
in Britain, France and the USA. The majority of them sprang into promi-
nence in the 1950’s and 1960’s when the African publishing industry was
either at its nascent stage, or did not exist at all. They continue to be
published in those centers partly because local Africanindustries are notyet
sufficiently developed to provide maximum exposure to their works, or
because they are still bound by contractual obligations to their original
publishers. Most publishers in the North have a clause in all their contracts
which reads as follows: “The publishers shall have the first refusal of the
author’s next two works suitable for publication for the educational market
(and the author shall offer to the publishers for this purpose the same rights
and territories as those covered by this agreement) on terms to be mutually
agreed..., a Catch 22 clause which is self-perpetuating. If UNESCO'’s report
that Africa produces 1.2% of the world’s books is true, then it would appear
that the continent controls only about 0.4% of the world’s intellectual
property, a sad reality for the 34 African countries that subscribe to the
Berne Convention and constitute the largest bloc of members from any
continent.

Take the issue of research for example. Most African countries do
not have the institutional structures, resources or expertise to engage in
research in key national areas. Most of the research is undertaken by
scholars from the North, whose findings are published and copyrighted in
the North. It would be foolish to halt essential research for this reason and,
as we shall argue in the concluding section of this paper, the solution is to
‘humanize’ international copyright, both in principle and practice, so that
it does not remain a selfish tool in the hands of the rich North. One research
area which reveals a glaring contradiction is African oral literatures and
traditions which cannot be claimed to be the intellectual property of
anybody in particular. Yet, as soon as this is researched into, and the
material compiled and published by the researcher (most of them are from
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the North), it becomes his copyright, and no one can use it without his
permission. A few African countries have made certain exceptions about
oralliteratures and traditions in their national copyrightlaws butit does not
pay for them to behave like a dog in a manger, and research into these areas
is in the interest of scholarship and must go on. Moreover, we should not,
as we are doing, accuse publishers in the North of hoarding copyright when
we ourselves are placing restrictions on our own intellectual property, for
it can be said that oral literature is the vehicle for the exchange of informa-
tion for about 75% of the entire population of Africa.

We have argued thatin spite of having signed and ratified interna-
tional copyright instruments, African publishers have little or nothing to
offer in the facilitation of the free flow of knowledge between nations, one
of the cardinal assumptions of international copyright. They are too poor
and havelittle capacity and no experience in the buying and selling of rights.
Their foreign counterparts frequently take advantage of them on the few
occasions that they engage in such transactions, taking the whole territory
when they buy and restricting them to their home ground when they sell.
Wehavealsoargued thatexisting copyright watchdogs, whether policed by
international agencies such as WIPO, IFRRO or national RRO’s, are not
focused towards preventing copyright infringement in African published
works, thus allowing publishers in the North to take advantage of this
situation and to freely flout the very laws that they apply to safeguard their
interests in the South. Further we have argued that although the publishing
situation in Africa is improving, the present trend is likely to continue for
a while yet, as we do not yet foresee a situation in the near future whereby
research in Africa will be controlled by African governments and scholars.
We have cautioned that the area of oral literatures and traditions is particu-
larly vulnerable and although several African governments have declared
that area to be in the public domain, the majority of scholars who carry out
researchinitcontinue to copyright their findings. We shall now see what the
North has to offer and establish the extent to which international copyright
is a facilitator or a hindrance in the knowledge transfer process between the
North and the South.

The North has Everything to Offer, But, ....

As we have already noted, there is little publishing activity taking
place in Africa. One way of speeding up the knowledge transfer process is
for the publishers in the North to grant reprint licenses to their African
counterparts to facilitate faster and cheaper production, and stimulate
capacity building. However, experience over the last 30 years has shown
that these publishers would rather set up local branches in Africa, or sell
directly from the metropole than grant licenses. They are particularly
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reluctant to sub-license school textbooks even to those countries which have
capacity to manufacture them locally. It cannot be argued that they make
less profit when they sell rights since in cases where such rights are granted,
they would normally insist on a maximum royalty of 20% which goes into
their books “below the line”, yet the majority do not net that kind of profit
in their normal publishing operations. We can only surmise that the real
reason is selfish and protectionist —they do not want to transfer capacity
and the skills that go with its development.

We have also stated thatinternational copyright protects the haves,
not the have nots, and is structured to serve the interests of those with
something to protect. This was clearly demonstrated in a recent copyright
case? in the High Court of Kenya where a British multinational publisher
sued alocal Kenyan publisher for breach of copyrightin a Kiswahilil0 novel
which had notbeen re-issued for eight years, but which had suddenly come
into prominence by being prescribed for the local “O” level Literature
examination. In spite of the existence of a new contract signed between the
local author and publisher, and while not diS{)uting the fact that the book
had been out of print for that period, the Judge!l ruled in favor of the British
publisher, arguing thatas the author had notrepossessed his rights from the
original publisher, expressly in writing, he had nothing to sell to the Kenyan
publisher. As the author had died in the meantime, it was not possible to
have him in court to testify, but, even then, the judge did not listen to any
witnesses and insisted that without a release letter from the British pub-
lisher, the local publisher and his author did nothave a foot to stand on. This
clearly demonstrates that international copyright is titled towards the
interests of metropolitan publishers who use the letter of the law to ensure
thatrights donotrevert to their rightful owners even when they themselves
are not in a position to fully exploit them. Other cases have been reported
whereby European publishers maintain the minimum stock levels of works
by African authors as stipulated in the author-publisher contract, refusing
to release them for sale, so that, technically, the work remains in print and
they retain copyright until another opportunity to exploit them arises.
Unless a provision is made in international copyright conventions to
discourage and even punish hoarding of copyright in this and other ways,
publishers in the North will continue to use it to deny the developing world
of essential knowledge material vital to its development.

In the few exceptional cases where European publishers grant
rights to their African counterparts, this is usually done on harsh and
unfavorable terms. The license normally covers one printing only, specify-
ing the print-run, but with provision for the grantee to re-negotiate a new
reprint which, if granted, is then covered by a fresh contract. The license
restricts the territory to the country of the publisher’s domicile, so that a
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Kenyan publisher granted such a license cannot sell his licensed books in
neighboring “common” market territories such as Uganda and Tanzania.
The royalty demanded is usually between 15%20% and where foreign
exchange permits, this payment is required to be paid up front on publica-
tion, and/or a sizable advance and offset fees are insisted upon in the
contract license and must be paid before the license can come into force.
Additionally, the African publisher is required to print in one of the
preliminary pages of his edition words to the effect that “This reprint has
been authorized by (name of publisher) for sale in (name of territory/
country) only and not for export therefrom....” Some British rights holders
will even insist on having a say in the pricing of the licensed book, the
printers to use and the trade discounts to give to certain of their favored
booksellers and distributors in the African publisher’s territory.

Yet, in the cases where the European publisher is buying rights
from an African publisher, he is the one who determines the terms, as was
so clearly spelt out at the Harare Indaba. The African publisher must retain
only his own territory, and must offer the rest to the buyer. In addition, the
buyer must be granted all subsidiary rights, including translation rights.
The seller should ask for a royalty of 5% only, certainly not more than 7%,
and should request only a “nominal” advance, if at all. If possible, the
contract should not carry any time limitation but if it does, a minimum of 5
years, renewable, was recommended. When the book is eventually pub-
lished, often the foreign publisher does not acknowledge the original
African publisher anywhere in the book, and will sometimes claim in his
blurb and publicity material that the author is “a new discovery.”

As we can see, rights holders in the North want to cling to their
rights as far as possible, whether they are buying or selling and if and when
they decide tobuy or sell, they prefer to maintain a North-South vertical axis
which cannot facilitate intra-African trade, as each state or publisher is
made to sign a separate contract with the foreign publisher on the same title
in the same region. The African states themselves are already resigned to
this manner of trading with their erstwhile colonial masters, and as books
constitute an infinitesimal volume of the business that follows this pattern
in Africa’s international trade, they cannot be expected to see the urgency
of addressing this problem or, for that matter, the dangers of acceding to
existing international copyright conventions or promulgating their local
copyright laws based on existing international modules. The original
intention of the Harare Indaba was to promote intra-African trade horizon-
tally, so that African countries can be encouraged to trade with each other,
not only in finished books but in rights as well, so that an African marketin
books can be engendered and strengthened. You cannot eat your cake and
still have it. By going about this noble objective in the way that it did, the



18 Altbach

Indabasquandered arare opportunity. It would have been more meaningful
if African publishers had talked among themselves first and formed a
pressure group to plead with foreign publishers to adopt a humane ap-
proachin their copyrightadministration policies, than tosit with them at the
same table and be taught how to deal in rights—as if that was the only
problem.

The international watchdog agencies that police copyright in-
fringement are not geared towards protecting copyright in works originat-
ing from Africa. They are concerned more with guarding the interests of the
North whose publishers produce the majority of copyrightable materials.
African publishers themselves, with or without assistance from their own
governments, do not have the capacity, know-how, experience or even the
will to defend the little that they have. At the Harare conference, stories
were told of foreign publishers who publish the works of African scholars
without even notifying them or signing any form of agreement. A sharp
exchange arose between one foreign agent who was busy negotiating rights
with the estate of a dead writer whose book was, in fact, still in print with
Tanzania Publishing House ! We are ourselves aware that publishers in
Germany, Italy, Japan, etc., continue to publish certain titles originally
published by the now defunct East African Publishing House (EAPH) even
though that company has been long bankrupt and some of the authors have
transferred their rights to other local right holders. Attempts to get those
publishers to confirm or deny this have fallen on deaf ears, even when we
have sought the assistance of their embassies in Nairobi. In some cases, we
have been informed that the books have gone out of print, yet one some-
times spots copies of these licensed editions, usually in translation, on
display at such fairs as Frankfurt and Bolognia.

My company has dealt in the rights trade perhaps more than any
other African publisher outside South Africa. We have nearly 100 licensed
titles on our list, approximately 15% of our backlist and have had rights
dealingsinatleast50 of ourlocally originated titles. We have been subjected
tosome of the prejudices mentioned above, although we mustadmit that we
have found American publishers more understanding and more sympa-
thetic to our requests than their British counterparts, especially in their
readiness to grantrights faster and on better terms. Admittedly, wehavenot
dealt with the Americans on licensing their textbooks, as our business, to
date, has been restricted mainly to African Studies publications. The major-
ity of licenses grant us the Kenya market only, butin a few exceptional cases
we get Kenya, Uganda and Tanzania, and sometimes even Africa. Only
with James Currey Publishers!? in London do we have co-publication
arrangements which enable each party to exploit the rights and market
potential of each title to the full.
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Humanizing International Copyright

Africa’s publishing capacity is bound to increase in future, thanks to the
interest that African governments, international donor agencies and non-
governmental organizations are beginning to show in this sector. The
activities of the African Publishers Network, (APNET), formed two years
ago, are drawing sympathetic and active support even from NGO’s and
donor agencies in the North, including the World Bank which has become
a major player on the African book publishing scene. The Bank is currently
revising its book procurement procedures with a view to encouraging more
books and materials acquisition through Local Competitive Bidding (LCB)
and direct contracting more than the International Competitive Bidding
(ICB) approachithasused in the past, and which has tended to favor foreign
suppliers and suppress local participation in the tendering process. Others
are assisting in training, capitalizing, and strengthening the marketing and
distribution structures, as well as encouraging the growth of local and
regional publishers’ associations, and of course giving support to the
APNET itself.

At the same time African governments are beginning to appreciate
the need to liberalize and privatize the industry, delink it from the state and
generally create an even playing field where quality and fair competition
will be the hallmark. These efforts are likely to result in a more invigorated
African publishing industry in the next decade or two, but they are unlikely
to stem the negative impact of international copyright, now or then, unless
attention is given to the recommendations which follow. We shall make
these as simply, clearly, and as tentatively as possible and on the premises
that, while fulfilling the original intentions of international copyright, they
will help to facilitate maximum exploitation of the world’s intellectual
property to benefit all. The overriding assumptions behind the proposals,
as explained above, include the need to develop and expand publishing
capacity in the developing world through maximizing the transfer of
knowledge from the rich to the book poor countries. It is also assumed that
a need exists to standardize the rules, written or unwritten, that currently
guide collective copyright administration by rights holders as enforced by
their national, regional and international copyright monitoring agencies
and reinforced by their governments. Finally, it is assumed that the collec-
tive administration of copyright should, firstand foremost, be in the interest
of knowledge, rather than for the advancement of trade, although we
recognize the rights of writers and other creators to be rewarded for their
creations. We shall first deal with what should or can be done now and
conclude by making some suggestions for the future.
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Authors’ contracts are drawn by publishers in the North for their own
authors and for those who seek reprint licenses from them. These contracts
should be examined again and again to continually determine to what
extent they conform to the letter and spirit of international copyright and
national copyright laws. The rules governing their granting of licenses, or
their refusal to grant such licenses, must be subjected to international
scrutiny with a view to having them revised to incorporate the human
factor, and all publishers should be prevented from outrightly refusing to
grant reprint licenses on flimsy grounds or without giving reasons.

International copyright agencies such as WIPO, International Pub-
lishers Copyright Council (IPCC), Copyright Clearance Center (CCC)in the
USA, Copyright Licensing Agency (CLA) in the UK, and other national
Reproduction Rights Organizations (RROs), working closely with publish-
ers and governments of the developed world should provide a two-way
service in their copyright protection activities. As we have pointed out in
this paper, publishers in the North continue to flout with impunity the same
conventions that are protecting their interests in the South. As a demonstra-
tion of transparency and good faith, these agencies should recruit more
Africansinto their organizations to help tilt their policies and focus towards
the developing world. Further, they or any others affiliated to them should
devise a mechanism for releasing ,on a regular basis, a list of out-print-titles
with tips on which major titles are about to go out of print, and which ones
are back in print. These lists should be widely publicized, especially in the
South so that any publishers wishing to re-issue some of these titles may
make the necessary arrangements to do so. Finally, the foreign publishers
who insist on being granted world rights by the African writers they
contract who then sell some of those rights to USA or other rights buyers on
the writers behalf must do this with the full knowledge and consent of the
writers. Inmost cases, the African writer haslittle knowledge and no control
oversuch asale, or any sale of subsidiary rights for that matter, so that when
a book thus sold goes out of print in those subsidiary markets, the rights
revert to the foreign publisher rather than to the author who is the rightful
owner, and to add insult to injury information about such transaction is not
always conveyed to the writer, unless he make a specific request for it.
Presently, these international rights agencies are putting far too much
emphasis on matters of piracy and copyright infringement and although
these are important, international copyright should be seen as playing a
positive and broadening role, rather than appear all the time to be limiting
the frontiers of knowledge distribution.

We have pointed out elsewhere in this essay that many publishers
in the South are not familiar with the finer points of international copyright
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and its collective administration. Although we are aware that some at-
tempts have been made and are being made to increase the quantity and
quality of information related to copyright and its use as well as its abuse
this information is not being made available throughout the world and atall
levels. Currentefforts appear to be directed mainly at governments, and we
would advise that public, private, international and other specialized
publishing institutions be included, together with professional associations
and should be placed on the mailing list of these agencies and be considered
for the training thatis offered from time to time. The broader issues of equity
and copyright control and collective bargaining and management should
form part of the training awareness package offered at such courses.

The rules governing compulsory acquisition remain vague and are
misunderstood by many, while the majority of African publishers are
ignorant of them. We are aware that there are certain provisions, brokered
by UNESCO, which permit compulsory acquisition in cases where rights
holders refuse to grant or unreasonably withhold copyright. Be this at it
may, we are not, to this day, aware of any African publisher which has
acquired rights in this way. The reasons for this include lack of capacity
referred to above, and the fact that African publishers have little knowledge
about how to go about this process and which titles, if any, are available for
such acquisition. Many African publishers would like to acquire rights to
the writings of their first generation creative writers whose copyrights are
held by publishers in the North. Often their requests are rejected outright or
frustrated and delayed for reasons which can only be described as selfish
and opportunistic. In some cases, these books might be prescribed as set
books for schools, and thousands of copies may be required. Due to scarcity
of foreign exchange and unaffordable prices, African countries are not
always in a position to buy these books abroad. It would be more meaning-
ful for the foreign publisher to sub-license such books to a local publisher
who might be able to make copies more readily available at an affordable
price. It is obvious that the original publisher cannot sell such a book in as
many numbers as the local publisher could. One British publisher once told
the writer that he was not ready to part with his “birthright” when
requested for a sub-license on a title by one of his African authors for sale
in the East African market.

The works of Shakespeare, Dickens, Jane Austen, Tolstoy, Chekhov,
Gogol, Ibsen, Brecht, Kafka, Goethe, to name only a few, are very popular
in Africa and are constantly prescribed for study in schools. African
publishers have experienced problems in securing rights to these books in
almost all cases. How come that the works of these long dead literary
geniuses are not yet in the public domain? What should African publishers
do to gain access to them? But, then, if they cannot even secure rights to the
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works of their own writers, what chance do they have to those of these long-
established classics? This clearly is an area where a lot more work remains
tobe doneby the purveyors of international copyright, especially KOPINOR
of Norway, who are currently spending large sums of money in defense of
rights holders in USA still fighting for their “full” rights13.

A meaningful future strategy would call for formulation of policies
at national, regional and international levels, supported by financial and
technical assistance from IFRRO, RRO'’s, national governments, NGO’s, the
World Bank and other aid agencies in the North, to strengthen African
publishing industries and delink them from state control and management.
Pressingissues such aslack of capital, technical and management skills, and
capacity to effectively distribute their products within their own borders
and for export should be tackled if an industry capable of fulfilling the
educational needs of its country and the continent as a whole is to emerge.
In other words, African publishers should be enabled to expand their
capacity through full participation in the prime and relatively risk-free
educational markets so that they can muster the resources tobegin to devote
attention to other publishing areas such as fiction, children’s books, aca-
demic books, biographies and other general and trade books which are
easier to export to other markets or likely to be candidates for rights
dealings. Gradually they will begin to appreciate the need to protect their
intellectual property and their membership to these international copyright
conventions will begin to make sense. Although such compensation would
still notbe adequate, atleast it would go some way in correcting the present
imbalanced state of affairs.

Future research projects should be initiated on a joint basis, team-
ing up local and international scholars and should be guided by limited
copyright protocols!4. The findings should then be published locally or
jointly with international publishers and the copyright in those works
should rest with local publishers who should originate the head contracts.
There is another example in the kind of arrangements presently in force
between the enterprising British publisher James Currey and several Afri-
can publishers. Each party takes the market territory they think they can
effectively cover and the rest is left open for whoever gets there first. In this
way, the African publisher is able not only to gain exposure outside his
home market, but also garners experience in the complicated world of
international copyright trading.

Thirdly, since African countries are still largely oral societies, we
would urge that oral literatures and traditions be exempted from interna-
tional copyright and national copyright laws in Africa. No scholar or
researcher should be allowed to claim copyright on materials collected
freely from rural folk, or even when certain token payments have been



Copyright 23

made for this information or such copyrights should be limited by both
national laws and international copyright conventions as suggested above.
In this way, we shall be forestalling the prospect of having to seek to reclaim
these copyrights from foreign researchers and their publishers in the North
at a future date. And while on the issue of reclaiming copyright, we would
propose that an attempt be made by African governments, publishers, and
their authors to reclaim copyrights in works, especially fiction, originally
published outside the continent but which are now urgently required for
educational purposes. Attempts to obtain sub-licenses by individual pub-
lishers for certain markets have to date been less than successful.

Fourthly, African copyright laws should make it mandatory for a
foreign publisher who acquires rights from an African publisher to make a
full acknowledgment of this fact in his own edition. The practice will not
only expose and promote the African publisher to the international market
but will also al-firm that he is the holder of the copyright contained in the
work.

Fifthly, African governments should monitor and, if found neces-
sary, license specialized foreign book agents who come to Africa to buy rare
books, including out-of-print titles and gray literature, as some of these
publications may not be copyrighted, and there could be a danger that the
copyrightsin these books could be exported purely by the very act of buying
all the copies available in Africa and the U.S., rendering them out of print
there.

Sixthly, aware of the imbalance in the flow of copyright reproduc-
tion fees, but anxious that publishers in the South should operate within the
international copyright system, some IFRRO member organizations have
agreed that copyright fees collected through national RRO’s should, atleast
for the first few years, remain in that country to support publishing
activities there. This is a welcome compensating message of goodwill and
noble intention and should be adopted by all the 2 national RR’s currently
in operation worldwide, and their 37 associate members. Itis only by seeing
the fruits of copyright protection that African publishers can develop
confidence in the collective administration of international copyright and
appreciate that it potentially stands to benefit them and that the motives of
international rights holders are honorable and responsive to their welfare.

Finally a word about the English language: The English language
has spread to become a truly international language. Not only have the
traditional English-speaking countries like USA, Britain, India, grown in
importance among the world’s major book producers, non-English-speak-
ing countries such as Germany, Scandinavia and, to a smaller extent Japan,
have increased their publishing output in that language. Most of the new
research being carried out worldwide is done and disseminated, to a very



24  Altbach

large extent, in the English language . In Africa, most slates have chosen
English as their official language, in preference to their own languages, and
have adopted it as the language of instruction in most cases after the first
two or three years of primary education. The other foreign languages
prevalent in Africa, namely French, Portuguese, and Afrikaans have also
suffered at the expense of English, South Africa and Namibia being the
latest countries to adopt it as their official language and Mozambique
reportedly considering to adopt it. These new realities make it necessary for
international copyright conventions to adopt a softer stance to requests for
same-language reprint rights in the same way as previous conventions had
simplified access to translation rights. Our view here is that with the
growing dominance of English as a world language, same - language
English reprint rights are becoming increasingly more important than
translation rights.

These are only a few of the remedial measures that can be taken to
stem the flight of African copyrights while functioning within the provision
of international copyright. A more permanent solution would be to subject
the provisions themselves to scrutiny and to amend those sections which
are unsavory to the needs of the developing world. These would include
considering a reduction in the duration of copyright, strengthening the
clauses dealing with education exemption, compulsory acquisition, fair
dealing, simplifying the assignment of copyright clauses, and providing
more effective guidelines in the treatment of oral literatures and traditions,
to mention only a few.

Conclusion

In this essay, we have not sought to explain or interpret the various
laws and protocols governing international copyright, although we are
familiar with them. Rather we have attempted, in simple and accessible
language, to highlight the inherent dangers and weaknesses contained in
those conventions, both in their letter and practice. We have observed that
African states are faced with a choice of two evils - to sign or not to sign. They
have little or nothing to benefit from signing, and little or nothing to lose by
not signing. We have found no evidence of advantages or disadvantages
either way, although it can be argued that by signing, book poor African
countries have compromised their human right of access to knowledge, and
they will realize their folly when they will have acquired the much-needed
capacity to exploit these works, only to discover that the protectionism
inherent in these conventions and sealed by their own signatures have
prohibit them from doing so.

We would not advocate that African states, or the developing
world for that matter, should close their borders to the outside world, as was
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done by some of our now developed countries, until they have achieved a
level of development that can enable them to meaningfully participate in
the presentinternational copyright order, attractive though such a proposal
might sound. Instead we have advocated for equity, honesty, reciprocity,
understanding and fair play so that the African signatories can be compen-
sated for the bold, courageous and selfless step they have taken in recogni-
tion of the noble aims of international copyright conventions.

The North must realize that its continued prosperity depends to a
certain extent on the developing world, Africa included, and may even be
at the expense of it. There is a limit to the extent to which such dependency
relationship can be sustained, now that increasing poverty in the South is
already making itimpossible for meaningful trade between the two blocs to
take place. It is with this in mind that we have proposed that the North
should accept a measure of responsibility in correcting the present imbal-
ances, should initiate and / or support programs, some of which have been
suggested here, to strengthen the economies of African states and their
publishing industries in particular by playing a leading role in humanizing
international copyright so that it may serve the needs of knowledge dis-
semination more effectively, and for the benefit of all.
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COPYRIGHT:
A PERSPECTIVE FROM THE DEVELOPING WORLD

Dina Nath Malhotra

The last four decades of the twentieth century have witnessed a
global explosion of information, with a large part of the colonial world
becoming independent of the rule of European nations. One of many results
of this information explosion has been increased concern over the concept
of copyright and the various problems connected with it. Copyright, which
used to be an issue of concern only to the developed world, hs become the
concern of all the civilized nations engaged in the spread of information and
education. For reasons both of economic interest as well as the desire to
protect intellectual creativity on the part of the developed world, vigorous
action has been initiated in the copyright field internationally.

Now, whatever is happening to the copyright laws in the countries
of Asia or for that matter in Africa or Latin America, hasbecome the concern
of European nations. The issues are not as simple as they seem. The newly
emerging nations of Asia and Africa have come to understand that for the
advancement of their countries, they must make a substantial scholarly
contribution to the field of education and learning. They have realized that
the quality of human material has to be improved so that their citizens can
work and compete for the progress of their country with the citizens of the
advanced countries.

Education and information are key areas in which every nation
wants to improve. On the other hand, advanced nations are not often
concerned about the progress of developing countries except when their
owneconomicinterests are affected. Itis for the benefit of their own citizens
that European nations work for the protection of copyright internationally.
What the countries of the Berne Union had done in 1886 to safeguard their
interests amongst the European nations, motivates them today to look after
their economic interests all over the world wherever their books and other
forms of intellectual property are marketed. Concern for the protection of
(and encouragement for) intellectual creativity may be advocated in the
name of the author, yet the basic motivation is the protection of the
economic interests of their own country and citizens.

The question of intellectual property which was previously dis-
cussed only by WIPO or UNESCO has been brought in the orbit of GATT.
Previously, books and other educational and entertainment materials were
smallin quantity and mostly confined to their respective countries of origin.
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Now, these are traveling beyond national borders and reaching all corners
of the world without any time lag. Forty years ago, International Copyright
Conventions were understood by only a few experts in the field. Today,
these are being discussed by people on a wide spectrum, even though they
may not understand the subject in its various aspects.

Lack of Awareness of the Concept of Copyright

Unfortunately, the concept of copyright has not been understood
by many in developing countries. The concept that writing is the property
of the author or the intellectual, and that his property needs to be protected
like other material property, is not quite realized. There has not been any
tradition in the developing countries of an author writing for money or
remuneration. It has been taken for granted that any wise man writing
something is motivated by the ideal of doing good to the society. The idea
of financial remuneration to the writer of the book was alien to ancient
societies. This explains the genesis of the basic problem of the lack of
understanding of the concept of copyright in developing societies. Ancient
societies worked on the assumption that the worldly needs of the sages, the
wise men, the intellectuals and the writers were to be taken care of by the
society. Therefore, the idea of payment to the writer, and that the writings
of an author were his property, seemed quite naive to them.

This point has to be explained at length, in order to clarify why the
concept of copyrightis not understood in developing countries. Naturally,
this situation leads to some problems. In order to counteract these, we have
to create a climate in which there is an appreciation for the concept of
copyright, and its significance is properly understood. The public has to be
educated and informed that copyright in writings, paintings, music compo-
sitions, etc., is as much a property as a house and a building. Unauthorized
use of these creations by others amounts to stealing, just as of property or
a commodity. Basically, people have to understand that just as a person
builds a house or buys a commodity, similarly an intellectual by writing a
book creates a property. The intellectual has as much right to enjoy, and the
right to protection of the fruits of his labor from writing abook as a property
owner has.

I may relate a case here which was very surprising for me. I
observed the attitude of a journalist in a developing country who could not
understand why the pirated editions of foreign books available on the
pavements were a legal as well as a moral crime against the writer of the
original book, and was like a case of stealing someone else’s property. He
was happy that costly foreign books were available on the pavements at
cheaper prices for the benefit of the public. It took me some time to explain
to him how one would feel if one’s jacket is stolen and sold in the market to
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someone else at a cheaper price. Stolen goods are always cheaper, but can
we justify stealing because it makes available commodities cheaper to the
public at large? In essence, we must explain to the public that copyright is
as much a property and needs to be protected and enjoyed as any other
property.

If we look at the situation in developing countries with this back-
ground, we have to realize that when an unauthorized use of copyright
material is made in a developing country, it is by and large due to a lack of
understanding of the concept of copyright, rather than by any desire on the
part of the user to deprive another person of his rightful gain. Sometimes
even editors and publishers are unaware of the laws of copyright, not to
speak of the general public.

So, there is a fundamental need to disseminate knowledge about
the concept and use of copyright material in developing countries. This
should be done by the governments, associations of authors and publishers,
copyrightboards and intellectuals, through organizing seminars and train-
ing courses, as well as publishing manuals and literature on this subject. At
the international level, WIPO hasbeen doing very useful work by imparting
training in copyright to representatives of developing countries. These
courses have been well-organized and designed and the Copyright Divi-
sion for Developing Countries deserves much appreciation for this. My
suggestion in this regard is that we should ensure that those who benefitby
these training courses should be charged with the responsibility to organize
further training courses in copyright when they return to their respective
countries.

Publishers’ associations have a special role to play in this respect as
itis the publisher who, in actual practice, serves as a custodian of the rights
of the authors. InIndia, the Federation of Indian Publishers attaches special
importance to the propagation and protection of copyright in the interests
of the publishers and the authors. There is a very strong “Working Group
on Copyright”, now a “Copyright Council” which organizes training
courses in copyright and has plans to issue manuals on copyright in the
current year’s program.

Copyright and Development

The needs and interests of the developing countries may be differ-
ent from those of the advanced countries. But, in order to have ameaningful
world-wide understanding and protection of copyright, there has to be a
common ground where the two can meet.

India became independent in 1947 and many other countries be-
came free within the following decade. India, along with other countries,
realized the need of educating its citizens and providing them with reading
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materials. Their most urgent requirement was the rapid transfer of knowl-
edge, particularly in the fields of science and technology from the industri-
ally advanced countries to meet their educational needs. In such a transfer,
the role of books is crucial. How to get them? A large scale import of foreign
books was no solution. On the other hand, if the developing countries were
to resort to unauthorized reproduction/translation of books of foreign
origin, it would create an unhealthy situation.

In this context, the whole question of the justice and validity of
International Copyright Conventions became a matter of debate and ques-
tioning. There were some in India who advocated that the Indian Govern-
ment should free itself from the shackles of the Copyright Conventions and
publish freely all books needed for the education of its students. Their
argument was that if the Soviet Union did not bother about the Interna-
tional Copyright, why could not India do the same? If the United States
could remain out of the International Conventions until 1952 and publish all
the required books, why should India retard her progress by these conven-
tions? Let India have a holiday in copyright for a decade or so, publish all
the books needed for its students and then consider re-entering the circle of
international copyright conventions.

But India, with its commitment to the copyright system and espe-
cially under its first Prime Minister Jawahar Lal Nehru, decided to examine
the possibility as to whether these conventions could be amended suitably
so that adherence to these conventions did not come in the way of providing
books for the education of students in developing countries. Any Interna-
tional Convention endures in practice if it can satisfy reasonably the
aspirations of all concerned. It cannot be sustained on the basis of the
interests of some nations and to the detriment of others. Sooner orlater such
conventions fail, or even if these continue, they exist on paper, but in
practice would not be followed. After all, “enlightened self-interest’ is the
basic guideline for countries when they discuss International Conventions.
High principles may be propounded, great moral debates may be held—but
at the base of these is the self-interest of the countries concerned.

So the question of amending the International Copyright Conven-
tions started to be debated. The European countries, to start with, looked
askance at the suggestions of developing countries for change in the
copyright norms in international conventions. It seemed strange to them
that developing countries which till yesterday were their colonies, could
dare to raise such blasphemous issues which affected the sanctity of
copyright. A great deal of talks and negotiations took place, culminating in
1967 in crystallizing the aspirations of developing countries into the
‘Stockholm Protocol’.
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It was notan easy task. There was alotof give and take. The representatives
of the advanced countries had heard about the rumblings in developing
countries and demand for complete exit from copyright conventions by
those countries. So they understood that unless something was done, the
whole superstructure could fall apart. It was an act of wisdom on the part
of the leaders of both the developed and developing countries, to devise a
solution—albeit a compromise formula with many provisions and clauses.
Anyway, the tide for abrogation of international copyright conventions was
stemmed by this act. Unfortunately, some of the leading countries which
had agreed to sign the Stockholm Protocol went back on their word and
again there was an impasse. However, the determination of saner elements
on both sides led to the final approval of the Paris Act in 1971.

The Paris Act

It was a great achievement, though it did not satisfy the needs of
developing countries. The provision of ‘Compulsory Licensing” was made
a way out wherein recalcitrant copyright holders in advanced countries
could be forced to part with their copyrights in favor of a developing
country when it was direly needed for the purpose of education, research
etc. Though, apparently it was considered to be a gesture to fulfill the needs
of developing countries, in actual practice it was made so impracticable,
with so many difficult provisions that it turned out to be not worth
pursuing. Yet, it had a great psychological and educative impact on the
copyright holders of advanced countries who realized that if they do not
voluntarily give copyrightlicenses to publishers of developing countries on
reasonable terms, there is provision for an infrastructure in both the
copyright conventions by which their copyrights could be taken away
against their will.

There are very few known cases where the provision of compulsory
licensing has been resorted to by publishers of developing countries to take
rights from unwilling copyright holders in advanced countries. But as I
said, the effect has been beneficial and as I use the term ‘Democles Sword’
for the provision of “Compulsory Licensing’ which puts apprehension in
the minds of copyright holders that if they do not accede to reasonable
demands from the publishers of developing countries for giving them
copyrights, these could be taken away under the new provisions.

Nobody has made a survey of the total scene and come to any
statistically based inference that after passing of the Paris Act whether there
has been any massive flow of copyrights from advanced countries to
developing countries. It is true, of course, that things have changed and
leading publishersinindustrialized countrieshave setup theirownbranches
in developing countries and published cheaper economy editions of their
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costly books so that, firstly, nobody can apply for compulsory licensing if
the prices are at the national level and secondly, to expand their own base
of publishing business abroad.

I believe that the leaders of developing countries did not have in
their minds, the economic interests of their publishing industry when they
pressed for amendment of the international copyright conventions. Their
aim clearly was to provide books for their reading public both in educa-
tional institutions as well as general readers at affordable prices. The idea
was not to rob the economic interests of the publishers in the advanced
world and give it over to the publishers in their own countries. But the clear
aim was to make it possible for the readers of developing world to get books
at prices which they can afford. Therefore, when the publishers f advanced
countries brought out their economy editions for distributionin developing
countries nobody could press for compulsory licensing for the benefit of the
publishers of the developing countries. It has been provided in the condi-
tions of compulsory licensing that if the publishers of the advanced coun-
tries themselves make available their books at cheaper prices for the benefit
of the students in developing countries then the provisions of compulsory
licensing cannot be invoked.

In the context of publishing interests of advanced countries, it was
more a business and economic consideration, rather than their love for the
interest of the reading public of developing countries, which made them
bring out economy editions.

Committee for Access to Copyright Materials

In order to give fillip to the transfer of copyrights from advanced
countries, a ‘Joint Committee of UNESCO and WIPO For Getting Access to
Copyright Materials to Developing Countries’, was established. The aim of
this exercise was that after incorporating provisions of the Paris Actin both
the Berne Convention and the Universal Copyright Convention, there
should be some actual flow of rights to developing countries. Whatever
difficulties came in the way should be examined by this Joint Committee
and steps taken so that the intention of the Paris Act was achieved. The
objectives in the formation of this Committee were very good but unfortu-
nately in actual practice, it could not achieve anything worthwhile. Ispeak
from experience as I was the first Chairman of this Committee. Firstly, the
Committee met only once an year, and later on meetings were canceled
because the funds were not available for bringing the Members to the venue
of the committee meetings.

Then, even in the first meeting, an unrealistic approach was made
in propagating the notion that all publishers of advanced countries should
provide lists of books whose copyrights could be given to publishers from
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the developing countries. This very basic decision was wrong and imprac-
tical. The Paris Act was passed to get copyrights for those books which were
not being parted with and not for those which were being willingly given
by copyright owners. Long range programs were chalked out to be
implemented in a couple of years, but in time people forgot about these.

As the Chairman of the Committee, I requested that instructions be
given to the Secretariat at UNESCO to give at least quarterly reports
regarding the progress made in that direction. It was said to be an
impossible task. Itbecame quite clear that this was a wishy-washy affairjust
to show that something was being done. I am sorry to say that nothing was
achieved out of this committee and it became a dead body after some time.

The question that arose in the minds of people was whether or not
copyright holders in advanced countries had felt a change of heart and
wanted really to part with the copyrights of the works which were direly
needed in developing countries for education. The passage of the Paris Act
was one thing, but implementation had a different story to tell.

Looking at the whole situation, my view is that even though the
compulsory licensing procedure has not worked, the psychological effect of
pinpointing the needs of developing countries has been good. Whether
copyrights are given or not ultimately depends on various factorsin a given
case.

Subsidy for Publishing

Then, the role of the governments of advanced countries came into
operation in this sphere wherein they subsidized their publishers to make
available cheaper editions of their books for marketing in developing
countries where the high-priced original editions could not be sold. In this
respect the cases of two governments are well known. The U.S. government
made funds available to the publishers in developing countries for bringing
out cheaper editions on the one hand and on the other they gave benefit to
the copyright holders in the U.S. by giving them royalty on the basis of their
original American prices for the copyrighted books given for publication in
developing countries. This was a very wise scheme which encouraged U.S.
publishers to give rights and also made available cheaper books in develop-
ing countries so that these could compete with thelocal books. These books
were well written by experts but not tailored to the needs of developing
countries. Yet being good books, they made a dent into the market.

On the other hand, the government of the United Kingdom gave
funds to British publishers for producing cheaper editions of books pub-
lished in the UK, to be exported to developing countries with the objective
of keeping British books in the market and not letting them be ousted due
to their high prices. In this case, the publishers of developing countries
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could not participate and it worked only for the benefit of the British
publishers. Both the US and UK governments had the interests of their own
publishing industries at heart and helped them to remain in the market in
the face of competition from the domestic publishing industries in develop-
ing countries.

The question, as to how much these economy editions benefited the
students and the reading public of developing countries, was hotly debated
by experts. Some people argued that these better quality books at cheaper
prices gave unfair competition to the publishers in developing countries.
Local publishers on the strength of their own funds without subsidy from
anyone could not produce matching books. It has been said that foreign
books will oust local books to the detriment of the domestic authors and
publishers. Further, such an outcome would harm national authorship and
depress the local publishing industry. It was considered to be a case of
‘dumping’ foreign goods in order to kill the local industry. Of course, every
book s a differententity and cannotbe a substitute for others. Yet, in general
terms, it was a case of ‘“dumping’ by stronger foreign industries to kill the
local growing industry.

In the case of India, where this question was hotly debated, the
Government of India provided funds to the National Book Trust of India for
starting a subsidy scheme for Indian Publishers to bring out cheaper
editions of their text books so that they could compete with the imported
British and American Books. However, this program was on a small scale,
though a laudable one.

Viewpoint of the Developed Countries

Let us examine the psyche of the publishers, e.g. in advanced
countries, who hold most of the copyright material needed for education in
the disciplines of Science and Technology. The publishers in advanced
countries naturally want to sell their own books, even though very highly
priced, in developing countries. This is obviously more appealing to them
than giving a license to a publisher of a developing country to bring out a
reprint. Of course, in giving the translation rights, they have amore positive
approach because that does not cut into their business and gives them
something additional which they cannot themselves earn.

The attitude of the average copyright-holder in advanced countries
is one of ‘dog in the manger’ policy. He would prefer to neither make the
book available at affordable prices in a developing country, nor give license
to a publisher in a developing country to bring out a cheaper edition. His
argument is that he makes more money on less numbers of his own highly-
priced books exported to a developing country than by giving copyright
license. He calculates that he will get even much less on a larger cheaper
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edition published by a publisher in a developing country because royalties
will be on the basis of the price of the cheaper edition. So far as his narrow
personal economic interest is concerned, he is right to hold such views.
However, he forgets that by giving the rights for a cheaper edition, his net
earning or royalty may initially be low but ultimately if his books sell in
larger numbers (the result of the local publisher gaining the rights), he will
earn much more. Then, there will be a chance for many other books of his
publishing house to be sold in the developing country in collaboration with
the local publisher.

Secondly, he is apprehensive over whether he will get adequate royalty, in
time and as per the agreement signed. There are some cases where the
publisher of a developing country may not have remitted the royalty in
time, and unfortunately in some cases also, not honestly and accurately
calculated. Butthese arestray cases of black sheep which occur everywhere.
Another reason before the copyright-holder to worry is that when the
royalty is being remitted from the developing country, two obstacles come
in the way. The firstis that due to the paucity of foreign exchange in some
countries, as well as very laborious formalities, royalties take a lot of time
to reach their intended recipients. Secondly, sometimes the taxes imposed
on royalties to be remitted are too high. Therefore, the net amount which
reaches the copyright holders of the advanced countries ultimately be-
comes meager, delayed and not worth their negotiating an agreement.

Now, itis for the publishers and the governments of developing countries
to sort out these problems, among others which hinder the efficient remit-
tance of royalties to the copyright-holders in advanced countries. Some of
the countries have entered into treaties for avoidance of double taxation so
that the tax deducted at the source in the remitting country does not put the
receiver at a disadvantage. The copyright holder in the advanced countries
can use that receipt to get a deduction in tax from the Revenue Department
of his own country without cost to him.

I have advocated that there should be no tax on royalties at all. Unfortu-
nately, the word ‘royalty’ connotes something royal. The royalties in cases
of industrial licensing, which are in astronomical figures, may be taxed, but
the‘copyright fees’ called ‘royalties’ should notbe taxed atall. Thishasbeen
my plea to the governments of developing countries. In order to encourage
the copyright-holders in advanced countries to give licenses to publishers
of developing countries there are certain things which must be done by the
governments and publishers of the developing countries.
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I firmly believe that the governments of developing countries will ulti-
mately not be losers in their revenue receipts by making the royalties to be
remitted abroad completely free from tax. If the governments of develop-
ing countries took this action, there would be greater flow of copyrightsinto
developing countries and the national publishing industry would flourish
much more. With this expansion of business and prosperity in the national
publishing industry, the governments will be able to net more revenue on
the business taxation of the local publishers. This may seem imperceptible
today, but ultimately it will be a gain for the respective country, as local
publishers flourish while the government’s revenues do not become less in
the final tally.

There is one more problem in this context which should be stated.
The copyright-holders of advanced countries give license to publish within
a particular territory of a developing country. But the publishers of devel-
oping countries do not honor thoroughly the terms of the agreements and
sometimes allow export of their indigenous cheaper editions to other
countries knowingly or unknowingly. This upsets the market of the copy-
right holders of advanced countries and they feel cheated. If the game is to
be played fairly, the publishers and their associates should guarantee that
such actions as the unauthorized export of books to other countries will not
take place. Of course, a few copies can trickle without the knowledge of the
local publisher through some jobbers, but this should not be mistaken for a
willful default of responsibility.

Understanding Needed

What emerges from these problems is that firstly there should be a
relationship of complete understanding and sincere dealing on the part of
the publishers on both the sides. Itis through understanding the interests
of the parties concerned that a rational and lasting solution can be sorted
out. This can come through greater inter-communication between the
publishers of all countries The International Publishers Association, in its
Seminars and Conferences, brings together publishers of both the develop-
ing and developed world. Similarly, the Frankfurt Book Fair and other
International Book Fairs provide an opportunity where publishers from all
over the world rub shoulders with one another. By more personal meetings
and with a conscious effort to appreciate interests of the other parties, many
tangles can be solved.

The role played by leading publishers who understand interna-
tional copyright problems is of great value. There are cases when copyright
holders in advanced countries asked for impossible terms because they did
not know the prevailing conditions of publishing in developing countries,
and some times they are not very interested in giving the copyright material
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on a reasonable basis because it does not bring much money to them.

I remember one case in which an educational publisher from India
wrote for permission to include two poems in a selection from a British
publisher. Inspite of reminders, the Indian publisher did not get any reply.
He was to submit that book for approval as a text book in one of the States
of India and finally without waiting for the permission, he included those
poems in his book, hoping that if the book were approved he would follow
up the matter with the British publisher and get the permission. When the
book was approved as a text book, the Indian publisher wrote to the British
publisher for permission, explaining that the book had been approved and
he must get the required consent of the copyright holder. The British
publisher in this case, without knowing the grounded realities nor the total
sale price or quantity of the book, asked for 500 Pounds for the inclusion of
those two poems.

The Indian publisher was in a fix and in a delicate position, not
knowing what to do, and brought the case to me. I checked up as to how
large a portion those two poems were of the total book, the total expected
sale of thebook and price of the book. Having collected accurate data, I came
to the conclusion that this was a small slow-selling optional book, and 25
Pounds were more than enough. I wrote about this matter to a leading
British publisher who understood the situation in developing countries and
believed in cordial relations. Fortunately, that British publisher ,knowing
my credentials, discussed the matter with the copyright holder and within
a fortnight sent back the permission for exactly 25 Pounds. Now this case
amply demonstrated that given good-will and understanding, it is possible
to sort out many copyright cases. Certainly, the part played by personal
contacts and participation in meetings is very important in international
affairs, or may I say in all affairs of human relations. Harboring mutual
suspicions and taking up impossible stands create serious problems.

Authors anywhere in the world always want their works to be
published in as many countries as possible. Most are happier with the lower
rate of royalty from a low-priced book sold in a developing country, than by
not allowing his work to be published there at all, or restricted to the export
of a few high-priced copies. There has been a clash of interests between
authors and copyright holders in advanced countries. Many times the
authors have been annoyed that the copyright-holding publishers come in
the way of wider dissemination of their books, solely because of their
narrow economic interests.

Itis true thatin today’s world authors also want greater remunera-
tion. But there have been cases on record, and there must be many more,
wherein authors voluntarily and happily want to give the copyright of their
works to publishers in developing countries, at lesser rates of royalty on
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reduced prices in those countries.

The other question which I want to raise in the context of interna-
tional dissemination of protected works is about the term of copyright.
Intellectual Property Right, as we all know, is not a perennial right. It
expires and falls into “public domain’ in various countries after the death of
the author from a period of 25 years to, in extreme cases, 80 years. Butitdoes
fall into ‘public domain” wherein anybody is free to publish that work
without any payment to anyone and without any permission from anyone.
There is only one perennial right in the copyright field—the moral right
which means that the work cannot be distorted. This right remains forever
and anybody can invoke it as a matter of public concern. This is provided
to keep the sanctity and purity of the work.

The basic questions which emerges from these discussions are how
far and to what extent the protection of copyright is sacrosanct, and at what
stage and under what circumstances it should be relaxed. The objective of
copyright to protect the interest of the creator, that is both of the author and
the publisher, is of paramount importance. Without encouraging and
protecting creativity, no country can progress in the works of mind and
forge ahead. Yes, copyright protection should be there both nationally and
internationally. The other question which needs to be discussed is how far
and for how long copyright protection should be given—and at what stage
the worl should fall into public domain.

The delay in the dissemination of knowledge throughout the world
is dangerous. The disparity between various nations in their thought and
development leads to many problems including tension leading to wars.
Just as the works of mind have to be protected and encouraged, at the same
time rules have to be made by which copyright protection does not become
an obstacle in the way of dissemination, but acts as an instrument for better
diffusion of knowledge in the world.
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THE ISSUES AT STAKE
An Indian Perspective on Copyright
Urvashi Butalia

Introduction

Copyrightisacomplexissue and its rights and wrongs have been the subject
of considerable debate for many years. Indeed, of all the issues in publish-
ing, this is perhaps one on which there has been the longest ongoing debate,
and one, ironically, about which people within the profession still know
very little. A quarter of a century ago the debate was relatively simpler, with
fewer actors in the game, and less complicated questions to address. Today,
the rapid growth of new technologies and their ability to transcend geo-
graphical and political boundaries, as well as the questions raised in
international fora about definitions and redefinitions of intellectual prop-
erty have further complicated the debate.

As with most other issues, the question of copyright also looks
different when examined from different perspectives. For a third world or
developing country — which is what India is said to be — there will
necessarily be a different way of approaching this debate, than for a first
world or developed country. As realities on the ground change, so do the
terms of the debate. Itis my contention that this debate has for too long been
hampered by rather questionable assumptions about notions of ‘devel-
oped’ and “developing’ countries. It is as if the former have reached some
kind of static and desirable state from which there is nowhere further to go,
while the latter are in a state of perpetual motion, almost, but never quite,
there. Yet the truth of the matter is that neither the so-called developed nor
the so-called developing countries are static, or homogenous. They change,
indeed they develop. It is because this simple fact has been sidelined in the
international debate on copyright, that some countries are continually cast
into the role of ‘offenders’ while others adopt the high moral ground. I will
argue in this paper that it is not until there is a fundamental shift in
perception on both “sides’ that recognizes that everyone has a stake in
copyright, that the discussion will move forward in a constructive way.
However, the basis of this discussion needs to be a recognition of the
continually changing situation on the ground, and an understanding of
what this means for agreements internationally.

In the last decade for example, India has grown into becoming a
significant producer and distributor of knowledge worldwide. While, in
terms of economic definitions, it may continue to be numbered among
developing nations, its status is nonetheless very different even from that of
its neighbours, who also come under the same rubric. Thus the notion of
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developed and developing countries, which governs the debate on copy-
right, is one that ignores such complexities and differences among coun-
tries. In this day and age, it simplifies the world into two blocs that seem to
be perpetually pitted against each other, and it glosses over the fact that
there may be points at which the interests of developed and developing
countries can converge, and others at which they can differ.

Why has the issue of copyright been so charged and so difficult to
debate? This question becomes particularly important in the present con-
text when practically all countries in the world are signatory to one or other
— and sometimes both — copyright conventions, and both internationally
and nationally, are agreed on the importance of copyright protection. At the
heart of this debate, it seems to me, lies a contradiction: on the one hand
there is an assumption that knowledge should have free flow across the
world, that it should know no barriers. But knowledge cannot be transmit-
ted in some pure, insubstantial form: it comes packaged as a product, with
a price, with certain conditions on its sale, and that is where the problems
begin. It is this contradiction that allows for the debate to be couched often
in moral tones, while what is really being discussed is markets and money.
Knowledge is also inextricably tied in with power, power with money and
both of those with history. Thus we know today that the production of
knowledge in the world is largely concentrated in those countries which
have economic and political power. Being major producers of knowledge
the ‘developed’ countries are fearful of its ‘misuse’ by their “less developed’
counterparts. Since the early seventies, the debate on copyright has been
particularly concerned with these problems, and their complexity has only
increased over time.

Until a few years ago, it was possible to contain this debate, so to
speak, within the covers of a book or the sleeve of a record. Today, with
floppy disks, databases, digital storage, on line information, etc., and
different views on how intellectual property should be defined, and indeed
who ownsit, thisisnolonger possible. Norisit possible to impose territorial
boundaries — a subject that has always been a troubled one in the debate,
but one which becomes even more so because of the nature of new
technologies.

Where, in all this, do the author, the publisher, the reader, stand?
Too often, in the debate, the rights of publishers and readers are not
foregrounded. If an author has the right to have his or her work protected,
a reader, anywhere in the world, has the right to be able to read or at least
have access to the work, provided he/she is willing to pay. Yet, because of
territorial boundaries and unequal resources, this is not always possible.
Equally, publishers have some rights to works in which they have invested.
These have been some of the most troubled areas in the discussion on
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copyright: pirates, in particular, and also those countries that have been
reluctant to become signatory to international agreements, have often
drawn on this difficult premise, that if a reader has a right to a particular
book, then anyone has the right to reproduce that book for the reader, and
ownership questions do not apply to knowledge.

In addition to the above, copyright has to do, both nationally and
internationally, with that most material — and important — of things,
money. While, in theory, publishers the world over may be agreed that the
best base for a healthy and egalitarian copyright system is the development
of local publishing all over the world, it is also true that until such time as
such publishing does develop, countries which need books offer very
lucrative markets to those which have books and the resources to produce
them. Recently, in a discussion with a representative of the U.S. Publishers’
Association, I raised the question of why the U.S., which half a century ago
had not even been signatory to the copyright agreements and which only
recently joined the Berne Convention, was today so concerned to project
itself as one of copyright’s foremost proponents. The response was both
realistic and revealing: that the U.S. had little else to export now, other than
intellectual property. (Everything that was being produced in the U.S. could
now be produced elsewhere, often more cheaply and, in the case of Japan,
more efficiently as well.) Some further exploration pointed to the truth of
this: at the International Publishers” Association Congress in Delhi in 1992,
Michael Manson, a British publisher pointed out that:

Copyrightindustries of which we are part are noteconomi-
cally marginal — 25 billion dollars in 1985 in Britain, 2.9 per cent of
the Gross National Product (GNP), greater than car manufactur-
ing.... Similar studies exist for Australia, New Zealand, Canada, the

Netherlands, Sweden and the latest in the United States in 1990,

which estimates that copyright industries contribute 5.8 per cent of

the U.S. GNP, employing almost 5 per cent of the U.S. workforce.l

In this essay, I would like to look at some of the above questions
from the perspective of India. Although copyright relates to various forms
of intellectual production, I will here limit myself mainly to printed mate-
rials, largely books. I will examine, also, the existence of copyright nation-
ally, within India, and India’s position in the debate internationally. T hope,
by so doing, to point out how, over time, India’s own priorities have
changed as its publishing industry has developed, how there is often a gap
between whatis argued internationally and what exists at the national level
(and this is not in India alone), which makes it difficult for international
agreements to be easily enforceable within different countries. Thus what
might, from the outside, seem to be a violation of an international agree-
ment, can actually be something quite different when seen from within the
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country. With copyright being tied so much to legislation and litigation, I
hope to be able to show how this means that the ground is often shifting, a
circumstance which makes for both ambivalence and confusion, and fur-
ther complicates the debate. Not only this, but with things changing so
rapidly, the awareness of the issues involved in copyright is even less than
it was before. My basic premise is that it is no longer possible, and if
anything it is not even constructive, to locate the issue of copyright interna-
tionally within the cultural baggage of ‘us’ (first world or developed
countries who supposedly have a wealth of literature to sell), and ‘them’
(third world or developing countries who have nothing of their own but are
waiting to take, illegally, what the developed countries have to offer).
Rather, it is important to look at the realities, both nationally and interna-
tionally, and to look at how best itis possible, given these, to work for better
copyright protection. It is these aspects I wish to examine from the point of
view of India.

Historical background

India is today signatory to both the Berne Copyright Union and the
Universal Copyright Convention. In addition, its own copyright law,
framed in 1957 was amended in 1984 and again in 1992. India’s first entry
into the world of international copyright was as a dominion of Britain, and
it was therefore bound by the law of the ‘mother country’. In this it was no
different from other colonised countries.

In the early sixties, as more and more countries began to become
independent, this situation gradually changed. As independent nations,
many erstwhile colonial countries wished to set up their own educational
programmes, and to provide textbooks at locally affordable prices. But
because of the systematic depletion of resources, both material and intellec-
tual, by the colonial powers, very few countries were in a position to do this
and to develop local authorship. Competition from foreign books was
fierce: not only had they been around for some considerable time, but they
also carried with them the stamp of the ‘foreign article’ and were often seen
as ‘better’ and “more prestigious’ than locally written and produced books.
(In India for example, it had been a conscious policy with the colonial
government to present ‘English’ as ‘superior’ and ‘more reliable’ than
Indian ones.) Despite pressure from local and indigenous publishers,
foreign publishers were unwilling to give up what had become lucrative
markets. This was particularly true of India, which presented a large and
growing market for textbooks to publishers from the West. However, there
was a growing feeling among developing nations that they needed intellec-
tual resources, which were often only available from the West, and that it
was wrong for educational programmes to be deprived of such materials
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because of copyright restrictions. If Western publishers were not willing to
make such books available, then local publishers should have the right to
reprint them. 2

In 1971 India took the lead in international negotiations on this
tricky question. Over a three week period representatives of both interna-
tional copyright conventions met in Berne in parallel, often difficult, meet-
ings, and what finally emerged was an agreement on what has come to be
known as compulsory licensing. Compulsory licensing related to educa-
tional books, and enabled publishers (and the State) in developing countries
to getalicence to print a particular book in the country concerned, at a price
that was reasonable for the local market. The granting of the licence was
contingent on the original copyright holder’s being unable to make avail-
able such a work in the developing country, and even in this event,
publishers in developing countries had to wait for some considerable
periods of time, before they could print the book under licence. 3In any
event, the rights of the authors were protected at least in economic terms:
that is, while anyone who printed a book using the compulsory licensing
provision, was obliged to pay the author a royalty, the author did not have
theright to refuse tolicense an edition of his or her work in a particular place.

Compulsory licensing was a hard fought gain: and one that had a
place in the ideological terrain. It was the developing countries” way of
correcting what they perceived as an historical imbalance. What is impor-
tant here is that at no time were such licenses intended to deprive authors
of their earnings, and the fear of them, on the part of developed countries,
was founded not on the basis of copyright infringement, but rather on that
of loss of revenue. The Publishers’ Association in Britain, for example, was
so concerned at this that it issued a detailed note to all its members,
instructing them onhow to deal with applications for compulsory licensing.
The entire burden of the note was one of concern at the possible loss of a
major market, and publishers were advised to attempt to make books
available cheaply rather than let them go under license. Under Item 2.
Compulsory Reprint Licensing, the Publishers” Association in its note on
India: Compulsory Licensing stated that:

By including this provision [i.e. compulsory licensing] in
the Act, the aim has been to make available low-cost Indian reprint
editions. This is perhaps the aspect of the Act of most concern to British
publishers, who have hitherto regarded India as a major export market for
both trade and academic books.* (my italics)

In the event, where India was concerned, these fears were unfounded: there
has not, till the present day, been even a single application for a book to be
printed under compulsory licence. What is particularly interesting for our
purposes is that while India fought hard for the ideological victory of
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compulsory licensing at an international level, within the country it took
nearly thirteen years before legislation could be amended to allow for
applications for licence. That is, the copyright law within India needed
amendment to take inlicences, and this only happened in August 1984, with
the Copyright (Amendment) Act 1983 coming into force. 2

Why, after having fought for licensing, did India take so long to
amend its own legislation? In the answer to this question lies one of the other
key dilemmas of copyright: the gap between international agreements and
legislation on the ground. I will come back to this later when I speak about
territorial rights. For the moment, I would like to point out that one of the
main reasons why publishers within India did not pressurise the State to
bring compulsory licensing into force lies in the state of the Indian publish-
ing industry.

In the early seventies, Indian publishing, particularly in English,
was well set for growth. Atindpendence the process of ‘Indianisation” had
begun, with foreign publishing houses being allowed to stay, but only
subject to a maximum shareholding of 49 per cent, and expatriate employ-
ees being phased out. (The only exception to this was the Oxford University
Press which continues to be a wholly owned subsidiary of Oxford Univer-
sity Press, England). There was still a great need for textbooks, and much of
the market dominated by the “Western” article. A fairly liberal import policy
allowed for the import of unlimited numbers of foreign books, provided
they fell into the category of “educational, scientific and technical books’;
and a sizeable, and secure (especially in terms of repatriation of foreign
exchange) market allowed for these books to be priced lower than their
home editions, though still not as cheaply as if they had been produced
locally. Given that the country had a reasonable infrastructure in terms of
printing technology, paper and binding, it soon became possible to produce
many suchbookslocally, either by Indian publishers, or by onetime foreign-
owned Indian companies such as Orient Longman, Macmillan and others.
Additionally, at the time, three major foreign subsidy schemes — the Joint
Indo American Textbook Programme, the English Language Book Society
and the Joint Indo-Soviet Textbook Programme — ensured the availability
of foreign texts at low prices. Another important factor was the fact that
local publishers could, if they wished to, license the right to publish a book
locally from a Western, usually American or British, publisher, provided
the latter agreed. Thus, the situation which could have made compulsory
licensing a necessity, did not actually exist on the ground, or atleast did not
have suchurgency. The Ministry dealing with applications reports that they
had abare three or four applications over several years, and even these were
not followed through. Another reason was the bureaucracy involved in
making applications, and the time limits stipulated as waiting periods for
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the different kinds of books. © All of these made compulsory licensing
inoperative even before it began. Nonetheless, in spirit, the victory won at
Berne was an important one, and even though Indian publishers have not
used this provision, the moral point that was made at Berne has been an
enabling one for other countries whose resources may not stretch as far as
India’s.

Today, things are somewhat different in India. The recent move to
liberalise the economy has meant that foreign publishing houses can now
enter into collaborative arrangements with Indian houses, without a limit
of 49 per cent being put on their shareholding. Thus compulsory licensing
iseven more meaningless today in actual terms, than it wasin the seventies,
although this does not negate its political significance. In addition, other
factors have entered the picture.

Due to a phased process of nationalisation carried out by the
Indian government, a substantial part of school textbook publishing is now
in the hands of the State. Syllabi have been standardised, and private
publishers now hold only a small — albeit very lucrative — segment of the
school textbook market. On other fronts, however, the Indian publishing
industry has developed at a fairly rapid pace. Academic and trade publish-
ing in English is in a healthy situation, with more and more books being
published and exported. This is equally true of publishing in the fields of
science, technology, medicine, and that most difficult of areas, children’s
books. While English continues to command the majority of the market, and
the bulk of the resources, publishing in Indian languages has also grown.

Over the years the balance of exports and imports has also changed.
While the volume of imports into India still continues to exceed exports,
there is now a growing domestic market for different kinds of books.
Publishers still complain that Indian authors prefer to be published outside
the country, mainly in the West, but the truth is that more and more Indian
writers are choosing to publish in India, and be exported if possible. Being
a major producer of knowledge, India is now in a position of needing to
protect that knowledge, and its copyright laws have recently been made
more stringent. For example, until recently a civil offence, copyright now is
a criminal offence and violators can be jailed. It is clearly in India’s self
interest to act in the interest of copyright protection, but despite this
unquestionable reality, India continues to be suspect as a pirating country.

The Question of Piracy

Atthe start of this essay I spoke about the issues which have been part of the
debate on copyright. A great deal of cultural and historical baggage has
accompanied these. Among countries of the “‘developed” world for ex-
ample, there has been increasing concern at the question of piracy on the
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part of ‘developing’ countries. India has not escaped this fate: despite its
rapidly developing publishing industry, India continues to be seen as a
country from whom the West has a great deal to fear in terms of piracy. This
assumption is based more on a belief that only the West has intellectual
property to offer that is worth pirating than on any ground reality. A
country such as India which is in a position of being a major producer of
knowledge has much to lose by pirating, and a great deal to gain by abiding
with international laws and agreements. Many Indian publishers feel that
the continuing projection, in the West, of India as a pirating country, has to
do more with the fear of a loss of markets (India has, after all, been one of
the most major markets for British and American publishers, a situation
which may well change now that indigenous Indian publishing is on the
upswing), than with the ethics of the issue.

There is no denying that there was a time when books published
in the developed world were being pirated in developing countries, and in
India too there were a few unscrupulous publishers who pirated books.
However, what is often forgotten in debates such as this is that while not
denying that piracy can, and does, exist, neither the Indian government nor
associations of Indian publishers have ever condoned piracy, or excused it
on ideological grounds. Indeed, so concerned has the publishing industry
been about the danger of piracy, that in the early eighties, the Federation of
Publishers and Booksellers Associations in India took the initiative to form
a joint anti-piracy unit along with the Publishers Association of Great
Britain. This unit was located in Delhi and a lawyer experienced in copy-
right matters was retained to deal with cases. Book piracy of the foreign
article, so to speak, has been considerably reduced in India partly because
of the open import policy of the government, butalso because, over a period
of time, Indian books are beginning to occupy the Indian market, and both
institutional and individual buying patterns are changing.

Interestingly, while India argued on behalf of developing coun-
tries in 1971, it is today in a rather vulnerable position itself. Its publishing
industry is much more developed than that of its neighbours, for example,
and both compulsory licensing, or indeed piracy, can be directed at India in
much the same way as India directed the former at the West. Much more
than pirating material from the West, India needs to worry about the threat
of piracy from within, and sometimes from across the borders.

This takes many ingenious forms. While there is no way reports of
such piracy can be confirmed, their existence, and functioning, is open
knowledge among publishers in India. One of the provisions of the anti-
piracy clauses in the copyright act is that pirated books can be seized, but
this presupposes actually locating them. The imaginative pirate is able to
get round this by storing books in places such as railway warehouses,
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keeping them constantly moving from one area to another, and getting
them direct from such warehouses to selling agents.

In Delhi currently, a case is being argued in the courts which
throws a different light on the question of piracy. Trade books published by
an Indian subsidiary of a U.K. based publisher have been printed by a local
publisher, who is himself a lawyer and who has carefully studied the
copyright act to find the exact loophole that can suit him. When brought to
court, this lawyer argued, convincingly where the judge was concerned,
that while the Indian subsidiary had a general power of attorney to publish
local editions of books by their U.K. principals, they do not hold any power
of attorney that is specific to the titles in question. This may sound strange
but copyright legislation is Kafkaesque at the best of times. Because copy-
rightisnow a cognisable offence, the offending publisher was initially jailed
and then released on bail. Whatever stocks could be tracked down were also
seized. But it was when the case came to court that the Kafka like episode
began: in court the complainant is required to prove his/her bonafides. He
needs to prove his locus standi as “‘owner’ or sub-licensee of the work in
question by showing the chain of assignments and licences thathas led from
the original owner to him. For these, specific documents are required from
the original publisher which cannot be produced instantly. Meanwhile,
theoretically, if the offending publisher can afford to do so, he can simply
reprint the same books again, and be booked, jailed, bailed, tried, and start
all over again.

Publishers have stressed again and again that piracy is a problem
that must be confronted on all fronts. The law itself is not enough to tackle
the clever pirate, who can always find a way to evade its reach. As Pravin
Anand, leading copyright lawyer and expert in India said at the 1992 IPA
convention:

Copyingabookissimilar tostealing somebody’sjewellery.

Large scale organized copying is like robbing a jeweller’s shop or a
bank. But then, there is a major difference. In the case of a bank
robbery the newspapers are full of sensational news and the whole
might of the State, especially the police, jumps in to catch the
culprit; there is pressure of public opinion even on the judge trying
the case. The effect is electric.

On the other hand, in the case of a book pirate, the police
justify theirinaction by pointing to murer dockets; the State deflects
the desperate appeals of copyright owners with nonchalance and
the judge sits with a ‘so what’ attitude while the man on the street
remains in stark oblivion.”
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It is precisely because neither the buyer nor the law enforcer thinks there is
something actually wrong in copyright infringement: for the law itis not an
offence that is in any way tantamount even to a simple theft. For readers, it
is not really an offence if they are doing it because they are doing what no
one will argue with, saving money, and not being “exploited” by business
houses. And for the pirate, it matters little whether it is an offence or not. It
is interesting that readers or scholars would not generally apply the same
arguments to plaigarism of their work as they do to copyrightinfringement.
Litigation, imprisonment, and seizing of stocks are hardly effective ways to
counter piracy. At an international level, these methods are also expensive
and time consuming. For those countries for whom piracy is a real problem,
licensing reasonably priced local reprints is one of the necessary and
effective methods of countering pirates.

The question of territorial rights

Inextricably tied in with the question of copyright is that of territoriality.
The division of the world into territories for the purpose of copyright had,
at one time, to do with the old established patterns of power. In the early
days, territories as far apart as the U.K., Australia, India, and Canada were
often tied together under the rubric of the Commonwealth. Geographical
proximity had little meaning. Today much of this has changed: old bound-
aries such as the ‘Commonwealth and dependencies’ or “U.S.A. and sched-
uled territories’ have little meaning; rather, territories are often sold indi-
vidually, although with the removal of boundaries within the European
community, and the breakup of the Soviet Union, this question has acquired
fresh complications.

Although copyright and territoriality are tied to each other, they
also often work at odds with each other. Thus, while the U.S. and India are
both signatories to the Universal Copyright Convention which should,
legally, protect their works in each other’s territories, in actual fact this is not
the case. Within the U.S. the existence of the Anti-Trust Law (also known as
the Sherman Act) means that while a publisher may have sold the rights of
aparticular book to, say, a publisher in India, and technically the market for
the U.S. edition of this book should then be closed as far as India is
concerned, in actual fact, this does not happen. Under the provisions of the
Anti-Trust Law, no conditions can be put on the resale of books from the
United States. This effectively gives the U.S. license to infringe territorial
arrangements with impunity, while at the same time maintaining its image
asaninternational copyright ‘hawk’. Given below are examples of a few key
cases relating to international copyright which help illustrate the complexi-
ties of this issue.
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The Penguin: India Book Distributors Case
In 1983 Penguin Books (England) brought a case against India Book Dis-
tributors, Delhi for infringement of Penguin’s territorial copyright in 23
books. According to the suit, India Book Distributors were illegally import-
ing into India and selling copies of books purchased in the United States but
for which territorial rights for India were with Penguin Books (England). In
the initial stages Penguin’s request for an injunction (according to Indian
law, copyright infringement at the time was a civil offence), was granted,
butlaterit was vacated in the High Courtand the offending party was asked
torender account. Penguin then appealed and the injunction was reinstated
through aninterlocutory judgment. The reason for the initial vacation of the
injuction was that the U.S. Government had, at one time, brought a suit
against several British and American publishers (this included Penguin) on
the basis that their agreements were in breach of the Anti-Trust Laws of the
U.S. The Indian judge took the view that because Penguin was part of this
suit, they therefore knew that they could not prevent any purchaser of
lawfully published books in America from exporting these toIndia. He said:
“On a plain reading of the clauses, it is clear that liberty is given to any
purchaser in any part of the world to purchase lawfully published books in
America and to export them wherever he likes.” 8

Penguin then took this case to the High Court of India, where the
injunction wasreinstated. Inhis order thejudge held that whatever America’s
laws may be, they could have no extra-territorial effect. He asserted that no
court could pass a decree that would affect the rights of persons outside its
jurisdiction, thus the U.S. court’s decree applied only within the boundaries
of the U.S. and could not be used as an excuse by the Indian distributors,
IBD. In his words: “The writ of the United States does not run in this
country.” He held that the importer of the books in question was subject to
the laws of the country within which he was based. He said: “Copyrightlaw
is a territorial concept and each nation has its own laws. In America it may
not be possible to place restrictions on the resale of books. But sale within
the United States obviously cannot abrogate the effect of the laws of the
particular place where they are imported.” 9

A second argument that was taken by India Book Distributors was
that because what they were importing “lawfully published books” from
the U.S. into India, there was no copyright infringement involved. To this
the judge responded that the expression “owner of copyright” in the India
Copyright Act (Section 54 (a)) included an exclusive licensee.

This positive judgment was, however, only an interlocutory one
and eventually the case would have had to come up for arguments in the
Supreme Court of India. In the event, the two parties settled the matter out
of court. For our purpose, however, what is important here is the issues
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involved. What, we might ask, is the value of international agreements to
protect each other’s intellectual property, if local laws work against them?
As well, how can the two different perspectives in this kind of case be
reconciled: for Penguin this was a market which they had legitimately
‘bought’. For IBD it was a market into which they could legitimately
‘encroach’, quoting a U.S. law as the rationale. Yet, why should those copies
have been ‘legitimately’ sold into a market that was technically closed?

The India Today case
A more recent case, once again relating to the U.S. and India, but in a sort
of reverse situation of the above, is also of interest. Although the case relates
to magazines, the provisions being drawn upon are those of copyright
conventions. A well known Indian newsmagazine, India Today, is published
in India in two editions, a domestic edition and an international one. The
domestic edition is cheaper, carries domestic advertisements, and is meant
for distribution at home, while the international one carries international
advertising and is meant for sale abroad. Recently, India Today brought a
case against a U.S. based Indian company, Peekay International, that was
importing copies of the domestic edition of the magazine into the U.S. and
selling them there. India Today's stand was that not only was this an
infringement of copyright and territoriality, it also resulted in a loss of
market for them. The United States New York District Court’s judgment is
worth quoting at some length:

DISCUSSION

The United States and India are both signatories to the Berne
Convention and the Universal Copyright Convention. Both conventions
provide for works copyrighted in signatory foreign countries to be given
copyright protection under United States law. It is not contested that the
Domestic Edition of India Today is covered by both the Berne Convention
and the Universal Copyright Convention....

The United States Copyright Act provisions dealing with the
subject of importation are as follows. 17 U.S.C. S 501 (a) provides:

(a) Anyone who...imports copies of phonorecords into the United
States in violation of Section 602, is an infringer of the copyright or right of
the author as the case may be.

The section goes on to provide that the copyright owner may
institute an action for infringement. 17 U.S.C. S 602 (a) provides:

(a) Importation into the United States, without the authority of the
owner of the copyright under this title, of copies or phonorecords of a work
that have been acquired outside the United States, is an infringement of the
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exclusive right to distribute copies or phonorecords under Section 106,
actionable under Section 501.

Section 106 (3) provides, in pertinent part, that a copyright owner
has the exclusive right to “distribute copies...of the copyrighted work to the
public by sale.” It is clear that the plaintiff is the “owner of the copyright”
within the meaning of S 602(a) by virtue of its Indian copyright and the
conventions. Plaintiff has copyright protection under United States law
against defendants’ unauthorised importation and distribution of the Do-
mestic Edition of India Today. 11 Thus the United States District Court has,
in no uncertain terms, restrained Peekay International from importing into
the U.S. the domestic edition of India Today. One might ask whether, given
international copyright agreements, two different criteria can be applied to
different countries? Why should it, for example, be impossible to put
restrictions on the export of Americanbooks because of the provisions of the
Sherman Act, but at the same time, the reverse is not possible, and imports
into the U.S. canbe restricted? The anomaly is clear, and shows how difficult
the area of territorial boundaries is: the United States law is patently
violative of international agreements, but continues to remain in force. How
then, can the same country present itself as an upholder of the ethics of
copyright?

Another Indian publication, Stardust, brought a similar action
against an Indian distributor, Central News Agency. Although the case is
still being fought in the Indian courts, effectively, the Indian distributor has
been restrained from selling the domestic edition of Stardust in the U.K.
While, in such cases, both sides have their own logic, there are other
elements to such questions that tend to get marginalized. In this particular
case Central News Agency argues that restrictions on distribution of the
Indian edition of the magazine outside India deny readers their rights. They
point out that the magazine has readers in many parts of the world: by
disallowing the sale of the Indian edition outside India, and with the foreign
edition being printed only in the U.K. itis the rights of these readers that are
denied. Why should a reader, say in Africa, have to buy a copy of Stardust
from London rather than from India ?

In the examples below, I will examine other, related, dimensions of
the problem of territorial boundaries.

Copyright between India and its neighbours

This example relates to agreements arrived at between India and Pakistan.
I use this to illustrate how geo-political concerns on the ground can and do
militate against existing international agreements, and how, given these,
copyright cannot be seen as an egalitarian concept that is somehow free of
a political context. Because of their past history, India and Pakistan did not,
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by and large, enter into the kinds of reciprocal trade agreements that are
common internationally. Thus there was no legal way, for example, that
books published in India could be exported to Pakistan, or vice versa. Often,
publishers would do this by taking rather circuitous routes: publish in
India, export to Singapore, from where a local company would export to
Pakistan. The export would then become legitimate. In 1988, however, the
two countries signed a protocol under which trade in certain specified items
could be carried on. This included books. Although the protocol was
initially signed for a two-year period, ithas notbeen repealed, and therefore
continues to be in use. The Singapore route for books is therefore no longer
necessary.

Despite this, however, copyright laws between India and Pakistan
work against this opening up. Again, though both countries are signatory
to international conventions, the Pakistan Copyright Act (titled The Copy-
right Ordinance, 1962, recently amended and made much more stringent)
specifically states in the commentary to Chapter 1:

Copyright in India is not applicable to Pakistan and vice
versa. When India was partitioned the (English) Copyright Act,

1911, as modified by the Indian Copyright Act, 1914, became

applicable to both countries but the two countries became foreign

countries for each other, and there being no Order-in-Council
relating either to India or to Pakistan, copyright having its origins
in one country was deprived of protection in the other. Copyright
of Indian origin is not recognisable in Pakistan and the same is the
position with respect to the copyright of Pakistan origin in India.

India has now repealed the Act of 1911 and has enacted the

Copyright Act of 1957, but the last-mentioned Act has not affected

the situation in relation to Pakistan. 12

Thus, although books can now be exported and imported to and
from both countries, and both belong to international conventions, there
should logically be mutual protection. On the ground, however, the situa-
tion is different: there is no reciprocity for the simple reason that the
Copyright Act, as it existed on 13 August 1947, was not ratified by either
Pakistan or India and, therefore, there is no instrument of law. The question
of copyright, therefore, is not one that can be separated from either history
or current geo-political realities.

It can be argued, with some justification, that although both India
and Pakistan come under the rubric of ‘developing’ countries, and theoreti-
cally they should be allies, in reality all developing countries are not equal
or the same. Where publishing is concerned, for example, India is in a much
stronger position than Pakistan: not only is its industry much more devel-
oped, but authorship, raw materials, and professionalism all place it in a
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better position — particularly where English language publishing is con-
cerned. Is Pakistan — whose need for certain kinds of books is real —
therefore not justified in taking such books from its better off neighbour?

With Bangladesh, India’s other neighbour, the problems are some-
what different. Here, the reality of the situation is that there is a shortage of
books in Bangladesh, and there is a tremendous (understandable) resis-
tance, on the part of Bangladesh publishers to what they see as a threat: the
possibility that their market will be “flooded” with Indian books. Notwith-
standing this, the need for books cannot be denied, and according to Indian
publishers, a kind of “legitimate piracy” has now become common. Neel
Khot in Dhaka is a photocopying market with several hundred photocopy-
ing machines running “bookshops”, providing instant photocopied books
to students for a small price. Many of these are Indian books. Indian
publishers also claim that Indian texts are typeset onto acetate or tracing
paper in Bangladesh and brought into India and printed. These then go out
of the country as legitimate exports, exported by a local company.

Nepal provides a different example. Between India and Nepal,
there are no trade barriers. In theory, if a Nepal based publisher were to
license the rights for a particular book from, say, a U.K. based publisher, just
for the Nepal market, this book could easily, and legally within trade
agreements, find its way to India, even though the Indian market may
theoretically be closed.

T'have cited above only a few of the many copyrightlitigation cases,
and have looked at anomalies between the laws of particular countries. It
has been pointed out time and again that one of the key problems with
copyright is the problem of enforcement. Another, which the above amply
demonstrates, and which becomes clearer with the newer international
agreements such as GATT, is that although in theory, international agree-
ments relating to copyright are premised on the equality of nations, in
reality this can never work, because there is no such equality, and there is
no way copyright can be kept pure and apart from politics.

A multiplicity of rights

It is a truism to say the situation is a complicated one, and that it gets more
complicated almost by the day. Photocopying, for example, has posed a
major threat to copyright. At a session on copyright at the International
Publishers Association meeting in Delhi in 1992, one of the main resolutions
read: “Infringement of copyright arises in many cases from lack of public
understanding of the notions of copyright.” 13 All publishers know that the
proliferation of small and large photocopying establishments all over the
world, as well as the presence of photocopiers in libraries and other places,
have meant a considerable loss of revenue. The question, however, is how



58 Altbach

to create public understanding of the ethics of the issue. In Third World
countries there are other, practical and material, problems that attach to the
issue. What argument can one offer, for example, to a relatively poor
student in a developing country to whom the difference between buying
and photocopying abook can often be as much as amonth’s rent? How does
one even begin speaking of the ethics of the issue? Further, even if students
were to be convinced that photocopying without permission were wrong,
what advice would one offer to someone if a book is simply not available
commercially because of territorial or distribution arrangements? It is
because of this that even today, developing countries continue to reaffirm
the need for cheap editions of textbooks and other educational materials.
The availability of these can make an effective starting point to contain
copyright infringement through photocopying.

Photocopying is not a problem that relates only to developing
countries. As Ralph Oman, US Register of Copyright, said at Delhi: “these
suggestions [relating to enforcement of laws] apply with equal force to
problems in developing countries. After all, unauthorised copying of
copyrighted worksishardly unknownin the United States.... Humanbeings
can rationalise almost anything, and for those who want to be able to freely
—and I use the word inboth of its meanings — reproduce materials, thelack
of an efficient, inexpensive clearance mechanism is reason enough to justify
copying without permission.” 14 Another important element with photo-
copying is that for the first time, publishers are having to deal, not with
publishers in the matter of copyright infringement, but with their readers.
How can you bring legal action against someone who is, in very real terms,
your bread and butter? Hence the importance of educating and making
people aware. Despite being disseminators of ideas, this is something
publishers have never been particularly good at. In a country like India,
unless you are a textbook writer, the kind of earning you may make from
royalties is minimal. Most authors will complain — and many with reason
— that they seldom get paid. For the general reader, this is a much easier
thing to believe than that publishers work on tight budgets. Thus, for
publishers to argue on behalf of authors’ rights (as is often done in cases of
photocopying) is something that does not carry much weight.

If photocopying posed problems of one kind, changes in technol-
ogy have posed another. At an international level, copyright conventions
have been amended to take in protection for computer programmes, etc.
Under the Trade Related Intellectual Property agreements (TRIPS) com-
puter programmes will be protected under the Berne Convention. Data-
bases and other similar compilations of material also merit protection, if
they can be said to come under the rubric of an “intellectual’ creation. With
each new technological development, the old actors in the game of copy-
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right enforcement — publishers, authors, distributors, supported by their
governments — will get further distanced, and will be less in control. Not
only will high speed new technology make any kind of enforcement
difficult, but with the new agreements which focus on removing trade
barriers, the advantage will very squarely be placed back in the hands of the
more powerful countries.

It is clear that the removal of trade barriers under the General
Agreement on Trade and Tariffs (GATT) will go against the interests of the
less developed countries. Until such times as markets are protected, the
possibility of growth for publishers in the less powerful countries will
continue to exist. With the opening up of markets, those with more access
and money will come to dominate once again, and the old patterns of the
flow of information, from north to south, east to west, which developing
countries have been fighting against, will be reasserted. For open markets
to be really ‘open’ there must be equality of resources and opportunity.
Because these do not exist, markets can never be fully open in the real sense
of the term. Another danger is that of the formation of cartels or trade blocs.
For example, if booksellers and publishers in Europe, which is now a
common market, were to decide that they would not allow books from X
African publisher into their markets, there is little that publisher could do
about it. This is why there is such concern about GATT in some developing
countries.

With territoriality being such a vexed question for book publishers,
it will be interesting to see what the future holds. With the GATT the
powerful nations are arguing for the removal of boundaries and trade
barriers. Although the entire discussion on Trade Related Intellectual
Property Rights seems to have been couched in a language that has little to
say about books, it nonetheless raises important questions for the future of
books. In many ways, this removal of barriers will work against territorial
rights, and may, in fact, result in widespread availability of different
editions of books without regard to territoriality. In the words of Ralph
Oman:

International trade in intellectual property productsis also
dependent, from a publisher’s perspective, on the ability to license
territorially restrictive exclusive rights.... Paradoxically, then, the
existence of a single world market would be undesirable for pub-
lishers, at least if one feature of such a market is dissemination of
lawfully made copies without regard to territorial licenses. 16
Another paradox is that while such ‘free trade” will make different

editions available and make a mockery of territoriality, it will, interestingly
enough, serve the interests of readers who will have a choice, and wide
availability. At the same time, it will, inevitably, serve the interests of the
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more rich and powerful as they will have the means and wherewithal to
make cheaper copies available worldwide, and to promote them.

I have tried to show above some of the difficulties involved in the
actual functioning of copyright at many levels. It is my belief that for any
discussion to move forward, the old dichotomies of “us’ and ‘them’ will
have to be done away with. Itis only when this becomes a precondition that
a genuine dialogue will begin. For this to happen, countries need to be
aware of the complexities of the play of history, economics and politics on
the ground, and to understand that the interplay of these forces can often
create a situation of flux which, in turn, can have a direct bearing on how
national and international laws are understood and implemented.

It is also important to understand that in the final analysis the
discussion on copyright is a discussion about money, and no one is going
to be willing to give that up easily. If there are two sides to the picture, they
are made up of those who have money and those who don’t: the former are
naturally reluctant to give up whathave long been ‘their’ markets, while the
latter naturally want the field clear so they can develop their markets. A
statement from Ralph Oman’s speech on copyright at the International
Publishers Association Conference in Delhi (1992) is apposite here. He says:
’ Let’s be blunt, all nations and all companies act in their own self-interest...
if a concern for a nation’s self interest isn’t taken into account, can we
realistically expect that nation to act in a manner that will bring economic
benefit only to foreigners and at the expense of its citizens?’17
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Copyright in the Chinese Context
Janice Wickeri

Copyrighthas had a chequered history in China. For much
of the present century, copyright protection in China has been short-lived
or non-existent. The Qing dynasty law, adopted in 1910, fell in 1911 along
with the dynasty, the law passed by the Kuomintang in 1928, was abrogated
by the Communist victory, though given the social and political disruptions
of the KMT years, it was never very effective in any case. After 1949, theidea
of “intellectual private property” came under attack as much as other forms
of private property; though in the early years of the People’s Republic,
principles of author’s rights were recognized, like many other facets of the
law, these were eclipsed by the rise of radical leftism: to enshrine copyright
in law would have been a counter-revolutionary act.

Thousands of years of totalitarian rule had engendered in the
populace anindifference to thelaw, an attitudelittle changed by the time the
Communists rose to power. Add to this the further erosion of awareness of
the law or the very existence of law itself by the Cultural Revolution, and it
is hardly surprising to find a popular saying which sums up the received
attitude with which authorities attempting to enforce new copyright laws
must contend: “Every essay under the sun is a copy of every other essay.”
The corollary is: “If you know how to copy, you're original; if not, you're
plagiarizing.”

The traditional Chinese view of the right to exploitation of a work
is thus opposite to the principle and spirit of copyright. Before China
opened to the West in the late Qing dynasty, authors felt more honored the
more their works were read and copied by other scholars. Yao Nai, a famous
Qing dynasty essayist instructed his grandnephew thus: “...if before you
imitate a master closely, you strive for originality, you are bound to achieve
nothing at all. This is exactly the same as when one learns calligraphy:
without copying a model, how can you succeed?”1 Another old saying has
it that when a particularly well-written piece of literature appears, the price
of paper in Luoyang (an ancient capital of China) will soar: all the other
scholars will be copying it. These traditional ideas made copyright a very
difficult concept in China, Taiwan and Korea.

Chinese Copyright Law
Writing onintellectual property in China in 1986, Michael Pendleton

hypothesized that China might work out an approach to copyright law
based on its own history and approach rather than selecting among purely
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western options, and that it was possible given China’s market potential
that the nation mightbe able to withstand demands to recognize full foreign
copyright.2 A nation which in the sixties and seventies was seen as a leader
among third-world nations in resisting the pressures from developed
countries for greater restrictions on access to technology and other forms of
intellectual property, might have been expected to adopt a copyright law
with “Chinese characteristics”, features which mark it as quintessentially
Chinese in contrast to laws passed by other, particularly western, nations.
Certain provisions of the Chinese law do spring from local conditions or
traditions, yet the law adopted in 1990, in general follows international
copyright norms and is described by Chinese scholars as being formulated
with close attention to international models.>

In the midst of the political and economic changes of the post
Cultural Revolution era, China’s approach to copyright issues has greatly
changed. The legal system, moribund during the Cultural Revolution, has
begun to feel the effects of the new policies of reform and openness,
particularly in areas affecting international economic relationships. The
importance of international trade to China’s rapidly expanding economy
has meant that laws related to these areas are being modernized or newly
formulated to provide a workable and acceptable framework for trade and
for China’s role in multinational accords, such as GATT-Trips. There is no
debate at an official level, at least, in China over the appropriateness of
copyright law, unless it would be among “die-hard leftists” who might see
copyright as anincursion into the public domain where all property should
be held in common among the people. Indeed, when the law was promul-
gated, some long-time cadres were heard to ask whether this was a socialist
law or a capitalist one. But such remarks are noted in Chinese sources only
to show that vestiges of outdated thinking exist. Copyright law is not seen
on an abstract or idealistic plane as a limitation on access to knowledge, but
pragmatically as a necessity in international business relationships impor-
tant for modernization.

With one of the fastest growing economies in the world, though the
pace and depth of development is uneven, China has become an attractive
market and is in turn anxious to increase both its own exports and the scale
of foreign investment. China sees itself as one of the great nations with an
important role to play on the international scene. A 1991 article in the
bilingual journal China Patents & Trademarks describes the official posi-
tion:

In order to better carry out our policy of opening to the
outside world, promote the development of literature, art,
science and technology, and the exchange and cooperation
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between China and foreign countries in the cultural, scien-
tific, economic and commercial fields, China should nor-
malize its foreign copyright relations as quickly as possible
by getting in touch with WIPO and UNESCO to study the
feasibility of accession to international copyright conven-
tions and try tojoin international copyright conventions at
the earliest date in order to play the role that China should
play as a country with an ancient civilization, a great
cultural nation, a developing country and a socialist coun-
try to contribute to international cooperation in the cul-
tural, scientific and artistic fields.4

Thus, in 1992, within a few years of adopting its own Copyright
Law, Chinajoined both the Berne Convention and the Universal Copyright
Convention. The adoption of the Chinese Copyright Law and the Imple-
mentation Regulations is seen as part of China’s modernization process,
part of the current policy of openness and reform.

The present Chinese Copyright Law evolved over a long period of
study and consultation, during which other facets of intellectual property
law, the Chinese Trademark Law (1982) and the Chinese Patent Law (1984)
were adopted. Both laws broke new ground in socialist China by defining
intellectual products as commodities. Even in the early 1980s, China had
been moving in the direction of copyright protection; before the adoption of
the Chinese Copyright Law, the Copyright Agency of China was set up to
deal with permission for use of material from Taiwan and Hong Kong. Since
the law was formulated with an eye to international intellectual property
laws, many of its features are standard; its basic provisions are in line with
those of Berne and in a number of instances provide higher levels of
protection than those currently provided for in the UCC.

Certain of its provisions bear mention. The Chinese law is generally
felt to be biased in favor of the original author and author’s rights, in
contrast to U.S. or U.K. laws which tend to emphasize the rights of the
entrepreneur who exploits the work. In addition, both the economic and the
moral rights of authorship are recognized, with quite broad provision for
moral rights: the right of authorship, the right of alteration and the right of
integrity are perpetual. Its prevailing spirit is much closer to the approach
taken in the Berne Convention, rather than the more American approach
reflected in the UCC. Features such as the author’s exclusive right to
authorize others to exploit the work, and receive remuneration from such
exploitation are seen in China as following the socialist principle of distri-
bution according to work. Chinese “characteristics” of the law may be the
fact that unlike copyright laws in many other nations, there are no criminal
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penalties attached to serious infringement of the law, only civil liabilities,
which may include fines. Copyright infringement is thus not considered as
criminal theft. This is said to be necessary because the history of copyright
protection in China is brief and time must be allowed for people’s con-
sciousness of the law to mature. This, however, is precisely what makes
enforcement more difficult. In addition, as in Taiwan, it is up to the victim
to bring the case and provide sufficient evidence. Policing, vigorous or not,
as in Hong Kong, is not carried out by enforcement authorities. This
situation makes pirating of books very difficult to control. The success of the
Taiwan copyright law was the very strict sentence given: imprisonment
plus fine.

The Copyright Law of China clearly states that in relevant disputes
where the Chinese law conflicts with an international copyright agreement
to which China is a signatory in providing less protection, the international
agreement takes precedence, on the principle of minimum protection of
conventions. If China rejoins GATT-Trips, it may have to adjustits practices
or amend the law to accommodate the more serious penalties attached.
Infringement disputes may be handled through arbitration or mediation or
by litigation. The National Copyright Administration of China administers
the law.

The Copyright law is unique in having “Rules on the Implementa-
tion of International Copyright Treaties” which were drawn up in response
to American demands in the Sino-American Memorandum of Understand-
ing agreed in June 1992. Though some Chinese commentators hold that
China’s acceptance of these Implementation Rules is proof positive of
China’s good faith ininternational agreements, others find them an irksome
imposition and an indication that US officials do not understand China’s
legal system. But it may be that the Rules serve at times to make the terms
of the existing law more precise and more easily applied to specific cases,
though both Chinese and foreign experts feel accession to further interna-
tional accords, such as GATT-Trips, will necessitate extensive reforms to the
law itself.

The adoption of the law was hailed domestically and abroad.
Attention now focuses on implementation and enforcement. The law is still
very new and the number of cases brought to the courts has as yet been
insufficient to show up possible loopholes or identify trends in its applica-
tion. Certainly the number of cases with international implications has been
even fewer, but these have been swiftly dealt with. Rights of Taiwan authors
have been upheld (see below) and very recently, Chinese composers
successfully invoked the law against Japanese infringers of their rights.

The Chinese Context
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Since adopting its policies of reform and openness, China has
tended to provide swift attention to cases in which foreign companies or
investors are involved. The way has at times been smoothed for foreign
business interests by authorities at various levels, whatever national policy;
attimes at the expense of domesticinterests or workers. Thisis of course one
level of implementation and one set of relationships which the law is meant
to address. The other level addresses domestic situations, the rights of
Chinese citizens over the products of their intellectual labor within their
own society. Continued successful implementation of the law on both these
levels depends on the efficient working of the legal machinery, at present a
very problematic area.

Legislation is currently being enacted at a rapid pace to service
China’s growing markets athome and participation in the global economy.
As the South China Morning Post recently noted, the Chinese government
is “rushing to establish a permanent legal framework to govern reformed
trade practices...”5 The framework of written law, however, must rely on
efficiently run courts and well-trained lawyers. China faces difficulties in
both these areas. There is a dearth of trained lawyers, not only because of the
political legacy of times when law was a profession of remarkably low
status, but because of a shortage of qualified law professors to train them.
For decades after the establishment of the PRC, no attention was given to
commercial, financial or corporate law, those areas which are rapidly
expanding as foreign companies do business in China and China expands
its own involvements abroad. The state of the legal profession may not be
aparticular problem in the area of copyright. Literary agencies specializing
in Chinese authors often offer legal services as well, and some courts are
now setting up intellectual property divisions. However, the fact that
copyright, patent and trademark law is administered separately continues
to cause difficulties.

In spite of the emphasis on centralization of power in the socialist
model, in practice, power and authority often become dispersed through
the various levels of government, from national to provincial to county and
so on, sapping efficiency and becoming mired in the difficulty of coordinat-
ing the different levels. Overstaffing, waste of staff energy and money and,
as observed above, shortage of high level personnel plague the legal
apparatus as they do other areas of official life in China, not only in terms
of the court system, but in offices whose task it is to administer the law and
oversee arbitration, mediation and so on, as well. “Now whenever a
competent authority is created in respect of a certain field of intellectual
property, dozens of local and derivative authorities are created almost
simultaneously.”6 Such local authorities have a role, the author concedes,
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but should be simplified and merged where at all possible.

It has often been observed that the bureaucracy associated with
Chinese officialdom throughout history is no less under socialism than it
was under the emperors. To deal with the seemingly endless layers of
authority, the culture developed an elaborate system of reliance upon a
network of relationships and personal appeal, the much-maligned guanxi
(relationship) system. Under such a system, the person in a particular office
or position becomes as, if not more, important as the authority of the office
itself. This has been termed rule by personality, and, from the highest
echelons of the Communist Party, where patriarch Deng Xiaoping contin-
ues to exert great influence and power, down to the incumbent of the
neighborhood committee, tends to pre-empt or hinder rule by law. Thus, a
reforming official can meet with obstacles at every turn, and citizens place
their hopes upon honorable, sympathetic or merely complaisant office
holders, rather than upon the tenets of the law. In the modernization
process, awareness of the laws of the land must be learned and citizens and
officials alike make a habit of submitting themselves to the legal process.

In rural areas of China, low levels of education further complicate
the picture. In addition, the government may have been sending mixed
signals about the pursuit of profits in its encouragement of farmers to take
part in the China’s economic boom. New habits of thinking about what is
and is not allowed, new standards of judgment, must be formed and
extended beyond the common sense and the politically acceptable. The
“distribution” of a pirated edition of a primary-school textbook in Hebei is
a case in point. A Primary Student’s Guide to Fifty Common Topics for
Composition was published in Beijing and promptly pirated by three
publishers in two Henan counties. Peasants in the area were buying the
pirated books wholesale and selling them at a profit. A representative of the
Beijing publisher, sent to investigate, urged the farmers not to continue
selling the books. They were taken aback: “After all, it’s not a politically
reacti(7)nary book and it’s not pornography either. What law are we break-
ing?”

Awareness and acceptance of the law may be a habit of citizenship
which must be fostered at all levels of society. Adoption of a law is well and
good; implementation of the law is something which must happen in the
context of daily life. The shift to an ingrained way of thinking about what
constitutes justice in society is evidently something which must be built up
over time through public education as well as the gradual accretion of
precedent. These are two factors, both of which are crucial in the situation
China currently faces in its desire to establish secure copyright protection.

Those who might be expected to benefit most by China’s copyright
law are Chinese intellectuals, yet as a group, especially those among them
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who are “veteran” targets of the political movements of China’s recent past,
their concept of intellectual property rights has been most eroded. One
writer traces the ambivalence toward intellectuals in China back to the
various literary inquisitions of the imperial era.8 During the Cultural
Revolution era, efforts were made to foster collective anonymous author-
ship, examples of which can be found in Chinese Literature, an English-
language literary journal published by the Foreign Languages Press in
Beijing. In 1972, for instance, issue No. 2 carried a short story, “Look Far, Fly
Far” written by the “Shanghai dockers’ spare-time writing group.” The
rebuilding of both self-confidence and the concept of author’s rights among
those most affected by them is a slow process. Cases which highlight thelow
self-esteem and low social standing of intellectuals and their subsequent
“weakness” and unwillingness to claim their rights in cases of copyright
infringement are numerous. Established scholars may take advantage of
students seeking their opinion on a thesis or paper by publishing the paper
under their own names. One innocent soul felt flattered by plagiarism by a
well-known figure, since it showed that his ideas must be worthwhile.?
Publishing houses, which until recently have been state enterprises, have
often dealt summarily with authors in matters of payment and royalties,
making decisions based on their own benefit.

The case of Zhou Haiying versus the People’s Literature Publishing
House highlights both the position of intellectuals in society and the
ambivalence many people feel toward an individual claiming his or her
rights before the law, especially when financial gain is involved. When Mr
Zhou, son of Lu Xun, generally acknowledged as China’s greatest twentieth
century writer, who died in 1936, took the publisher to court in the 1980s
seeking the balance of monies (some RMB 270,000) owed from his fathers’
works, which had been “temporarily” deposited in the publishers’ ac-
counts, he was widely criticized for his presumption. What did he want so
much money for? Though the government had rejected an offer made by
Zhou and his mother in the 1950s to donate the money to national recon-
struction, popular opinion in the 1980s felt he had gone back on his word.
The case has still not been entirely resolved.10

The picture should notbe presented as entirely bleak, however. Just
as there are uneven levels of development economically, so are there
varying levels of developmentin consciousness (for want of a better word),
and success in applying the law, particularly in less politically sensitive
areas such as copyright.

A casein pointis the perhaps the most celebrated copyright dispute
thus far under the new law: that of the Later Life of the Last Emperor, abook
about Aisin Gioro Puyi, the last Qing Emperor, by Chinese author Jia
Yinghua. Charges were brought by Li Shuxian, Puyi’s widow, and her
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collaborator, aresearcher named Wang Qingxiang, who claimed thatnearly
seventy per cent of their joint work, Puyi’s Later Life, had been plagiarized
by Jia: in “theme, language, the setting out of chapters and sections and
paragraphs, and the arrangement of historical facts.” 11 It was also claimed
that he had used Puyi’s diaries, and Li’s unpublished reminiscences with-
out permission, infringing her copyright to those manuscripts as well. The
plaintiffs demanded an immediate cessation of infringement, public apol-
ogy, destruction of the published work and damages amounting to half the
profits from its sale.

The case, tried in two Beijing Courts, aroused great public interest,
not only because of the parties involved and the drawing power of Puyi’s
name, but because of the way it was fought in court, with an enormous
amount of detailed concrete evidence brought by the defendant which
finally overwhelmed the plaintiff’s case. The defense drew upon an up-to-
date understanding of copyright in a way which was perhaps unprec-
edented in China at the time.

According to the report in the Legal Daily, the presentation of
plaintiffs’ rapid-fire arguments and the defense rebuttal took on the feeling
of a ping-pong match, as Jia refuted claims of plagiarism with detailed
comparisons of the two texts. One example of a disputed passage which the
plaintiff claimed plagiarized their joint work will suffice:

Puyi “sat at the window of the train compartment, waving

at the people on the platform who had come to see him off.

From the expression on his face, he seemed happy, he also

seemed sad. It was with such contradictory emotions, that

Puyi reluctantly left Fushun.” from Puyi’s Later Life ,last

paragraph, p.25.

“Among them was a tall robust man wearing yellow-
framed glasses who had a particularly hard time keeping
agrip onhisemotions, firsthe cupped his chinin hishands,
then he pulled out a pen and began writing something on
a slip of paper. This special traveller, a man in his mid-
fifties, was none other than China’s last emperor - Aisin
Gioro Puyi.” from The Later Years of the Last Emperor,
first paragraph, p. 5.

The defendant pointed out that he had given a vivid description of
the man’s emotional state, while the plaintiffs’ book was content with the
flat “contradictory emotions”. He said charges based on such evidence
transgressed the copyright law whose basic spirit was to protect the form,
not the content, of the work.
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Liu Chuntian, writing in the journal China Patents & Trademarks,
cites this case as one demonstrating the “constantly increasing ability of
Chinese courts to handle intellectual property cases.” The case, he notes,
was marked by a shift in past practices: particular attention was given to
court enquiry concerning evidence and the standard of proof placed on the
parties involved increased. This marked a change from the days when the
court gathered a great deal of evidence but gave short shrift to examining
evidence in court. Liu praised the decision as “more precise and norma-
tive.”12 These changes were not simply a function of this case, of course, but
were made possible by the new civil procedure law.

In spite of such successes, pirating of domestic works appears to be
flourishing in China. Ruined Capital by Jia Pingwa, a best-seller inlate 1993,
had an official print run of 700,000 copies, quickly followed by pirate
editions totalling some two million copies. When the book was banned as
pornographic and proceeds impounded, the publishers, the state-affiliated
Peking Press, supplied booksellers with pirate copies.13 The bottom line
was not law but profit, or perhaps there was poetic justice in breaking the
ban with illicit copies. It would appear that nothing is sacred in the eyes of
the book pirates: Barely a month after publication of Deng Rong’s book
about her famous parent, Deng Xiaoping: My Father, was published in
September 1993, several publishers flooded the market with over 100,000
illicit clones.14 Presumably given the vast potential market in China,
multiple pirate editions still have a reasonable market. It may take some
time and larger, better-organized publishers before unfettered pirating of
the same title works to the disadvantage of potential piraters. Until this
happens or the law fleshes out into real muscle, pirating, which extends
evenmore seriously into CD’s, video and film, will continue tobe alucrative
business.

Translation Rights

Nearly all foreign works must past through the crucible of transla-
tion for use or sale in China. Unauthorized translations and pirated western
(and presumably Asian, particularly Japanese) books abounded in the early
eighties. Foreign teachers in China were aware of the “back rooms” of
foreign languages bookstores where all sorts of things, including hard to
come by textbooks could be had, though purchase of these was theoretically
barred to foreigners. Chinese foreign language teachers moonlighted as
translators of overseas bestsellers. Often western novels were being trans-
lated by individual translators for several different publishers, success (and
remuneration) depending upon who made it into print first. As China
moved toward establishing copyright, books were sometimes published
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first and regularized later. In October 1991, a book by Chinese-American
Professor Zhang Wenwei was translated for publication by the Law Pub-
lishing House. Professor Zhang knew nothing of this at the time, but was
informed by letter when the book was published. With the aid of a lawyer
during alater visit to China, Prof. Zhang was able to reach an agreement for
payment of royalties. I had a similar experience, receiving a letter from the
Foreign Languages Press informing me that my translation of a short story
had been included in an anthology and a permissions fee of some RMB 30
would be held for me until my next visit to Beijing.

The situation of course had its corollary overseas. Prior to the 1980s,
Chinascholars, generally unable to contact Chinese writers for their permis-
sion, translated material at will, a habit which tends to persist on a certain
level even today. However, more recently some authors have been well
represented by their translators who have found publishers for them. As the
international profile of Chinese literature increased, American and British
literary agents began signing Chinese authors anxious to see translations of
their work published overseas. In the early years, at least, inexperienced
Chinese authors often lacked understanding of what such a contract en-
tailed and continued to give verbal permission to various requests from
independent translators. Literary agents, for their part, often failed to
realize the situation in China and the lack of awareness of how business
relationships worked overseas. Thus far it seems that, as far as literature is
concerned, no particular work has been highly successful in terms of sales.
Contemporary Chinese literature and Chinese authors have not yet become
familiar to the American or English reading public, though a number of
important novels or story collections have been translated and published.

It is more likely that mutual growth in translation rights will take
place in non-literary areas of publishing. Chinese publishers such as the
venerable Commercial Press have published translations of dictionaries
and scientific and technical works as well as more popular nonfiction titles
on business know-how, biographies etc. There are also projects to translate
and publish in English works on Chinese art and related subjects.

In the late eighties, Chinese publishers began seeking translation
rights for foreign works they wished to publish in China and entering into
co-publishing agreements with foreign publishing houses. Ithasnotalways
been easy for such activ ities to get off the ground. Though the yuan is now
freely convertible, the costs of foreign rights remain high, especially as there
has been a decline in book-buying as consumers spend their on consumer
products other than books. The market is seen to be vast, but may be nearly
uncontrollable, with a diffuse and unmanageable distribution system. The
intricacies of international copyright law and bureaucractic inefficiency
add to the problems for the Chinese purchaser of foreign rights. The brief
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life of copyright law in China in China so far means foreign sellers of such
rights cannot be sure how cases will be played out in the courts, or how
much muscle the law actually has domestically. Still, many overseas pub-
lishers seem optimistic about doing business in China.

Taiwan and Hong Kong

A related area, that of Chinese language rights, has been trans-
formed by the ascendency of copyright law as well. Pirating was common-
place throughout the region, of course, and even after pirating of western
books became less of a problem in Taiwan (moving on to Korea), Chinese-
language books found their way across the straits and over the China-Hong
Kong border. The traffic was two-way, with mainland, Taiwan and Hong
Kong authors bearing the brunt of the losses. They were aware of what was
happening, of course, but could do little to prevent it or to recover their
losses. In the seventies, important scholarly works by mainland authors
found their way onto the shelves of Taiwan bookstores minus the author’s
name and provenance. With the changes in copyright in Taiwan and the
implementation of the Chinese Copyright Law in 1990, this situation has
been redressed; mainland authors sign contracts with Taiwan publishers
for Taiwan editions of their books, or publish a work firstin Taiwan or Hong
Kong (this is especially true for politically sensitive writings) and Taiwan
and Hong Kong authors contract for mainland editions of their works.
Slowly, such deals have become a lucrative source of income for authors.
Some intra-regional pirating is still said to exist, but at very low levels.

With copyright protection and the possibility of dealing directly
with counterparts in whichever Chinese publishing community, this is an
area which can be expected to grow substantially. Several agencies special-
izing in Chinese language rights now operate in the region and there is talk
of the desirability of “world Chinese licenses”.16 That this is possible
demonstrates the extent of changes taking place on the business and
practical, if not the political, level over the years of the Chinese Open Door
policy. With the advent of computers a potential headache in marketing
Chinese language books between mainland China and her Chinese-reading
neighbors disappears. Changing simplified characters for the traditional
variety and vice versa becomes a simple technical procedure. Since transla-
tions done on the mainland are generally considered to be better - and are
cheaper to do - the licensing of traditional character rights or vice-versa
increases market and sales potential.

With the mainland, Hong Kong and Taiwan currently set to be-
come separate members of GATT-Trips, certain technicalities will have to
be ironed out. Presently, mainland authors are seen by Taiwan as Chinese
citizens “living under different systems” and as such are subject to the
somewhat lower levels of protection provided by Chinese domestic copy-
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right law. When China, Taiwan and Hong Kong are all separate members
of GATT-Trips, it will be possible to have certain groups of Chinese citizens
receiving higher levels of protection than the majority. Another inter-
esting example arises from the provision in the Chinese copyright law
concerning translation of works in Chinese into the minority languages of
China (Article 22.sec.11). According to the law, permission does not have to
be sought nor royalties paid to translate an already published work in
Chinese into a minority language to be distributed in China, as this is
considered fair dealing. Korean is one of the minority languages of China.
If aKorean translator were to translate the work of a Taiwan author without
permission and that work were to be imported into China or reprinted in
China and distributed there, under the present law, this would not be
considered a copyright infringement in China, however it might be seen in
Korea. One could imagine an even more tortured process by which a
bestseller overseas could be translated into a minority language.

Two exceptions have already been attached to the Implementing
Regulations to deal with circumstances arising from this article. When
China and Taiwan join GATT, a third may have to be added to deal with the
hypothetical situation described above. For this reason and various other
situations arising related to previously existing arrangements among the
three or between one of the three and a third country, some within the
mainland are calling for a revision of the Chinese copyright law to bring its
provisions as much as possible into line with the international agree-
ments.1”7 Some conflicts arise simply because Taiwan embraced the copy-
right conceptearlier than China and is ahead of it in certain areas of bilateral
and multilateral agreements and trade.

In fact, mainland publishers have been seeking copyright permis-
sion from Taiwan authors since the late eighties, and successful cases for
redress of infringement have been brought.

The first case of copyright infringementbrought in China on behalf
of a Taiwan author involved the author Luo Lan and was settled in favor of
the author and his mainland publisher. In 1988, Luo signed an agreement
with the China Copyright Agency to represent the rights of all his works on
the mainland. In 1988, a publisher in Shenzhen contracted for the rights and
published Luo Lan’s Thoughts on Life in two volumes. By June of 1990, a
pirated edition had appeared in Beijing. After failing to reach any agree-
ment with the publisher of the pirated edition, the Agency took the case to
court on Luo’s behalf in May 1991. After a year of deliberating the court
ruled in the plaintiff’s favor, ordering the various infringers involved to pay
damages to Luo Lan of 18,900 RMB and 20,000 RMB to his publisher. An
appeal by one of the defendants was 1‘ejected.18

The influence of Chinese copyright law and practices on other
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Chinese enclaves in the region, particularly Hong Kong and Macau, will
continue to grow as these former colonies are reintegrated with the main-
land. Hong Kong has a past reputation as a centre for piracy, not so much
for westernlanguage books as for luxury consumer products and computer
software and manuals. In spite of frequent raids and crackdowns on such
practices, itis likely to remain a problem, as it is throughout the region. As
long as ninety per cent of all software being used in China has been copied
illegally the production or importation of such products in Hong Kong is
unlikely to stop.19 Book publishing, except for the reproduction of com-
puter manuals, is not a real problem, though there seems to be a somewhat
casual attitude toward permission to reprint at times, particularly with
regard to translations. Anthologies of Chinese or English poetry in a
bilingual format, which are quite popular, have at times drawn rather freely
on existing translations without having all their reprint permissions in
order. Such practices may have gone relatively unnoticed in the past, but
pose a definite problem today when these publications have a growing
overseas market and in light of GATT-Trips. However, it is to be assumed
that intellectual property issues as they affect Hong Kong will continue to
focus on areas other than book publishing: those mentioned above, as well
as the counterfeit CDs which abound in hawkers’ stalls.

As a British colony, of course, Hong Kong has long had copyright
laws (based on the 1956 British Act, though this has been superseded in the
UK) and international agreements to which Britain has been a party have
been extended to Hong Kong. As of this writing, moves are underway to
revise the Hong Kong law, which is felt to be “outdated, complex and
deficient...to deal with technological developments.” The revisions are
basically along the lines of the current (1988) British Act with certain local
differences.

Of course as 1997 and Hong Kong's reversion to China near, efforts
are being made to bring local laws into line with the draft Basic Law by
which the Special Administrative Region (SAR) will be governed. In the
copyright area it has meant drafting a Hong Kong ordinance to replace the
UK. Act. In the larger context, differences between Chinese and British
views on the future structure of Hong Kong law and government have
reached an acrimonious impasse. Given Hong Kong’s intimate role in the
economic miracle of southern China and Hong Kong’s own booming
economy, which owes a good deal of its continued health to that of its
neighbor to the north, neither side appears to wish to see political issues
undermine economic ones. Hong Kong wishes to be seen as the gateway to
dealing with China and many local arms of international publishers base
their Asia or China related activities here and pursue active programs with
China, drawing on reputation for ability to ensure high quality. For Hong
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Kong, it is very important to retain its position of importance and not fall
below international standards in the areas of trade and intellectual prop-
erty. Thus Hong Kong wants to be an independent and full party to the
GATT-Trips agreement.

These hopes are posited on assurances from China that basically
British-based institutions and laws, adjusted to meet the requirements laid
outin the Basic Law, will continue post 1997. The question is to what extent
this will be the case. There have been ongoing contacts between Chinese
intellectual property authorities and the Intellectual Property Department
of the Hong Kong Government. The Report on Reform of the Law Relating
to Copyright of The Law Reform Commission of Hong Kong (1993) calls for
existing international copyright and neighboring rights treaties to continue
to apply to Hong Kong in their latest texts using a multilateral approach.
The uncertainty is whether existing laws will continue to be applied or
whether the SAR will draft its own legislation. Adopting as far as possible
the provisions of the 1988 UK law locally, it is felt, will allow Hong Kong to
continue to draw upon the resources of English case law in further devel-
oping copyright law. However, some Chinese officials have hinted that
English case law tradition should be scrapped with 1997 and the continental
approach followed by China be adopted. Whether this is rhetoric or policy
is not yet clear.

Conclusion

Many of the difficulties incumbent on the implementation and
enforcement of copyright law in China are not unique to the area of
copyright, but are rather the products of an inefficient administrative
apparatus such as plague so many areas of publiclife. To the extent that the
various means by which China is run are reformed and modernized, there
should be a gradual improvement in the workings of the legal process,
particularly in areas which do not touch upon sensitive political issues. In
the midst of rapid economic expansion and the temptations of the market
place, it is no easy task to create recognition of intellectual property as an
important and tangible human product to be protected from theft, and itis
not only the greed of a few which makes it so.

Howeverimpressive the economicachievements taking place, they
are uneven, and it will be some time before the benefits trickle to poorer
areas of China still plagued by low levels of education and lack of basic
medical care. A book of violin music recently purchased in Beijing, com-
plete with ISBN number, obviously printed under license from the Euro-
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pean publisher by ChinaMusic Publishers, sold for ten yuan (about US$1.15).
This is much cheaper than a similar imported book in Hong Kong. Indeed
the high book price of foreign publications is a disadvantage - in general,
prices of commodities, including books, are very low compared to the
outside world. Yet even ten yuan would be beyond the reach of certain
sectors of the Chinese buying publicand well beyond that of a music-loving
peasant in Gansu. While China may wish to accommodate international
agreements in the standards it sets for copyright and related intellectual
property issues, it will also be important to protect related domestic
industries and the distribution of their products to those who may need, but
cannot afford them. Copyright affects not only business propositions, but
larger social policy.

In the wrangling over MEN and the drawn-out process of GATT-
Trips approval, there have been defiant warnings by China that the country
would consider abandoning the multilateral process in favor of bilateral
arrangements with willing trading partners, rather than allow any other
nations to influence either human rights or labor policies. Beneath and
around what is surely to some extent rhetoric, there are signs that China is
looking to ensure greater levels of protection for domestic products of
intellectual endeavor. The case of Chinese computer software company
SunTendy facing competition from Microsoft is an example.20 It would be
futile to attempt a last word on developments in copyright practice and
intellectual property issues in the China region. Certainly the situation will
continue to change and the future shape of copyright practice in China may
be rather different than it is today.
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Final
June 1, 1994
Copyright - Benefit Or Obstacle?
Lynette Owen

My perspective on copyrightis that of a publisher who has worked for more
than twenty-five years in multinational educational and academic publish-
ing houses. This sector of the publishing industry has broad experience of
trading in international markets and as such has a keen awareness of the
importance of copyright as a necessary background to trading in rights
worldwide.
The importance of copyright
The concept of copyright is vital in that it provides the framework for
creativity in a whole range of activities of which the written word is only
one. Without the safeguards provided by copyright, there would be little
incentive for writers, artists, sculptors, composers, musicians and a host of
other creators to continue their activities. Creators should be able to create,
secure in the knowledge that their work is protected against unauthorised
use, and that they are free to negotiate a fair financial reward for their work.
Absence or abuse of the copyright framework will undermine these inher-
entrights of the creator and also provide little incentive for those industries
who deal in intellectual property to invest in that creativity.
Do copyright formalities hamper access to information?
Why thenis copyright sometimes regarded as an obstacle to those who wish
to utilise and benefit from those creative works? There are a number of
situations in which this accusation is made; it has been a particularly
common argument in the field of literary works, above all those which are
required for educational and academic purposes. In other words, it is ofte=
presented as a barrier to the free flow of information.

At the most extreme end of the scale we have seen the situation in
a country such as the People’s Republic of China, which until June 1st 1991
had no domestic copyrightlegislation to cover the works of its own creators;
itremained outside membership of the Berne Convention and the Universal
Copyright Convention until October 1992 when it acceded to both conven-
tions. This followed years of international pressure and the eventual threat
of withdrawal of China’s most favoured nation status by the United States.
The reasons for China’s long absence from the international copyright
community were a mixture of political beliefs and expediency; on an
ideological level, the view of copyright as a personal property right was
alien to the socialist philosophy. On a more practical level, absence from the
conventions gave China many years of free access to foreign works without
permission or payment.
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Although works of fiction were undoubtedly utilised in this way,
there was very extensive use of works such as scientific books and journals
and in particular language teaching materials and dictionaries with English
as a prime target. Such editions were often hard to track - known as neibu
or ‘internal’ editions, they were sold on floors of bookshops which foreign-
ers were not permitted to enter. The print run for an unauthorised local
reprint edition of a well-known English language course could easily be
several hundred thousand copies, and there were many examples of
multiple editions by different publishers, bringing the overall quantities
into millions. There were powerful lobbies (in particular from the academic
community) against membership of the conventions, but eventually pres-
sure from major trading partners and the increasing unauthorised use of
Chinese works within China itself led to the introduction of domestic
legislation and accession to the conventions.

Compulsory licensing

One of the most frequent arguments against copyright - or perhaps more
accurately against copyright formalities and the requirement for remunera-
tion to the rights owner - has been from the ‘North-South’ lobby. This has
been voiced frequently by the developing countries, who have long held
that their access to educational and academic works from the more affluent
countries has been made slower and more difficult or precluded altogether
by the requirements of the copyright holders. It was pressure from this
lobby which led to the introduction of the 1971 Paris Revisions to the Berne
Convention and the Universal Copyright Convention; these made provi-
sion for the granting of compulsory reprint or translation licenses for books
needed for educational purposes in member states which have claimed
official status as developing countries.

Under the Paris Revisions, a number of procedures must be fol-
lowed before a compulsory license can be awarded, including the require-
ment that a specified period of time should have elapsed since publication
of the original edition and that the applicant makes every effort to contact
the foreign rights holder to try and negotiate a voluntary license arrange-
ment. Compulsory licenses may only be granted if the copyright holder
cannot be located, fails to reply to the application within a designated
period of time, or if a license is refused without adequate reason. Specified
periods must have elapsed following first publication of the original
publisher’s edition before a compulsory translation or reprint license can be
requested.

Opver the years, there have been many complaints from publishers
in the developing countries that despite the provisions of Paris their access
to educational and academic books has been impeded, although it is
difficult to find statistics which support this argument. Certainly the
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introduction of the Paris Revisions - and the fact that a number of countries
have introduced compulsory licensing into their own domestic copyright
legislation, some in line with Paris and some not - has led to a significantly
larger number of licenses being granted to publishers in developing coun-
tries. One must however ask if this is really the best way to provide
educational books to the countries concerned.

No western publisher familiar with the markets concerned would
doubt that there is a widening gap between the prices of the original
publisher’s editions and the purchasing power in the countries concerned.
This reflects rising production costs and the raising of the purchase price
threshold in more affluent countries. However, the request to pass rights
under the threat of a compulsory license is not perhaps the optimum way
in which to encourage western publishers to assist with the problem. It is
perhaps significant that virtually nolicense application for an educational
or academic book is ever for new title still in its first edition - applications
are above all forbooks which have been established over the years through
export sales of the original publisher’s edition through many successive
revised editions. Any local licensee therefore has aready-made market with
minimal need for investment in promotion to publicise the book - he is
already acquiring a known product.

The implications of granting licenses

Let us look at the implications of granting licenses for books in this way. If
the license is for a local low-cost English language reprint edition, the
original publisher must accept that once the licensed edition appears, his
own edition will no longer have a market in the country concerned. If the
same well-established textbook is required for local reprinting in a range of
markets such as India, Pakistan, Indonesia, Taiwan, and the Philippines,
there will inevitably be a significant impact on export sales of the original
edition, particularly for British publishers who have traditionally exported
a substantial proportion of their print runs to export markets. The loss of
these markets will eventually reduce the overall print run of the original
edition, driving up the price still further - and yet there is still an expectation
that the western publisher will continue to invest in launching, establishing
and maintaining the flow of high quality new books. Even if a translation
license is granted, the sale of rights in a major language such as Hindi can
have a significantimpact on sales of the English edition of the book in Indjia.

What benefits do the author and the original publisher gain from
licensing rights? The knowledge that the book will be available in alow-cost
English edition or in the local language, certainly; some financial return if
all goes well. Equally certain is the loss of sales of the original edition to that
market, and probably a minimal financial return from the license; there is
a frequent expectation on the part of potential licensees that rights should
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be passed ata concessionary royalty rate or even totally free of charge. Local
bank regulations may mean that the level of advance payment and royalty
percentage paid to the licensor are subject to restrictions. Even a higher
number of sales of the licensed edition will probably not compensate for the
loss of alower number of direct sales of the original edition, as royalties from
the license will normally be based on a very low local price. It is a sad fact
that income from licenses of this kind often does not cover even the cost of
the paperwork involved in contracting and administering the license and
therefore represents an overall (and sometimes substantial) loss to the
original publisher.

There are other implications inherent in granting licenses, in par-
ticular for local English language reprint rights. The quality of production
of the licensed edition is frequently very low and whilst in many countries
it would be quite unreasonable to expect production quality comparable to
that of the original edition, a poorly produced edition can have a detrimen-
tal effect on the reputation of the author and the original publisher and may
greatly reduce the usefulness of the book to the end user. This presents a
particular problem if the book in question is dependent on many illustra-
tions, e.g., amedical textbook; yetitis precisely books of this kind where the
purchase of a set of duplicate printing film can prove too expensive for the
licensee. Evenif filmis purchased, poor quality paper, printing and binding
facilities can lead to an unsatisfactory end result. A further problem is that
there are frequent instances of local reprint editions ‘leaking’ outside their
designated licensed territory into other markets where they under-cut sales
of the original edition or another licensed edition.

Alternatives to licensing

In the area of academic textbooks, there are alternative methods of supply
to the developing countries which do not involve licensing. The British
government provides a subsidy to publishers to produce low cost editions
of selected student textbooks for developing countries under its Educa-
tional Low Cost Books Scheme (ELBS) and the USIA has a similar scheme
for American textbooks in designated subject areas. The ELBS scheme
enables British publishers to produce editions in a distinctive livery for sale
at approximately one-third of the price of the standard edition. Since
funding for schemes of this kind is limited, a number of multinational
publishers have long produced their own International Student Editions
(ISEs) which are sold to developing countries at prices considerably lower
than those of the original editions. In both cases manufacture is maintained
under the control of the original publisher, thus ensuring control of produc-
tion quality and print quantities. The return to both author and publisher on
these editions will of course be lower.

Should the developing countries depend on books from abroad?
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Perhaps the most significant point is that continuing dependence on books
from the more affluent countries - whether acquired through licensing or
via a low-cost book scheme - does little to encourage the entrepreneurial
spirit of the local publishing industries in the countries concerned. The
majority of developing countries still maintain the provision of textbooks
under state control, but even then tenders are often sought for foreign
publishers to supply government contracts. If there is continuing reliance
on books from outside, there will be little incentive for local authors and
publishers to create and establish their own books to fulfill local market
needs.

It is therefore vital for local authors and publishers to seek to
develop and improve their own skills to enable them to produce their own
books tailored specifically to meet local needs, particularly in the educa-
tional sector. There have been numerous initiatives designed to assist with
this aim - publishing training courses funded by the World Bank and run
locally in the countries concerned with the assistance of publishing consult-
ants from abroad, copyright and licensing courses run by organizations
suchas WIPO (the World Intellectual Property Organisation) and UNESCO;
national initiatives such as training courses funded by the British Council,
the Publishers Association of Great Britain, the Association of American
Publishers. the German Borsenverein and the French Syndicate National
d’Edition. There have also been a number of attachment schemes enabling
authors and publishing staff from the developing countries to spend several
weeks or months working with an individual Western publishing house to
see how projects are commissioned and developed, designed and pro-
duced, and to see how the work of teams of authors working on large
educational projects is coordinated.

In addition to this, some of the larger Western academic and
educational publishing houses have invested staff, time and considerable
finance in designing new educational materials for specific developing
countries, usually working with local educational advisors, authors and
often in tandem with local publishing houses; my own house has a publish-
ing division specialising in this type of work with particular experience in
the African countries, the Caribbean, mainland China, and increasingly the
countries of Central and Eastern Europe. In an ideal world, specially
designed materials of this kind with substantial local input must be prefer-
able to licenses of existing material which was designed primarily for other
markets.

In the meantime, while the the demand persists, educational and
academic publishers in the more affluent countries must try to respond to
the need for low-cost book supply. It is however crucial that (if licensing is
the chosen method) the original publishers can negotiate a fair return for the
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use of publications in which they and their authors have invested expertise,
years of work, and substantial finance. Licensing terms should be tailored
to take into account circumstances in the country of the licensee, but a
demand for rights to be passed free of charge or for a minimal royalty
percentage which may also be based on a minimal local price fails to
recognise the intrinsic worth of the title. This can be particularly galling to
the original publisher in the case of a request for local reprint rights where
the licensee will not have to undertake any investmentin editorial work; the
costs incurred will simply be those of physical reproduction of an already
well-established work. Many licenses are granted to publishers in the
developing countries, but the financial implications for the authors and the
original publishers are perhaps not fully appreciated by the publishers
applying for those rights. Itis often forgotten thatitis not the designated role
of commercial publishers in the more affluent countries to provide aid to
less fortunate countries; that should be the role of governments through
initiatives such as translation subsidy schemes or low-cost books schemas
such as ELBS.

The passage of rights in traditional book form between these
markets has been a long-running saga which occasionally comes to a head
in cases of gross abuse of the rights of copyright owners in countries such
as the Philippines and Pakistan, both of which belong to the Berne Conven-
tion and the Universal Copyright Convention, and which also benefit from
subsidy schemes such as ELBS; nevertheless they continue to maintain
compulsory licensing policies which bear no resemblance to the provisions
of the Paris Revisions to the conventions. In the case of the Philippines there
are cases of compulsory licenses being granted for books which the original
publisher had already made available to the market in a low cost edition; it
must then be arguable whether a country with such legislation should
continue to benefit from low cost schemes, particularly if they are funded
by foreign governments; or indeed whether they should continue in mem-
bership of the international conventions when their domestic compulsory
licensing provisions are so draconian.

China: the aftermath of accession

It will also be interesting to see how matters develop in China. In the
experience of many educational and academic publishers since that country’s
accession to the copyright conventions in October 1992, many Chinese
publishers and academic institutes are continuing to reprint or translate
foreign titles but are refusing to pay for the rights on the grounds that
publication of specialised titles is not profitable and that they have no access
to hard currency. In many cases they also refuse to consider making even a
modest payment in blocked currency, which can be acceptable to Western
publishers who have the opportunity to visit China and collect and utilise
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such payment. There is strong and continuing evidence that some titles in
the area of English language teaching are still being reprinted on a vast scale
without permission or payment, often in multiple different editions.

I myself frequently receive applications from individual Chinese
translators who may have spent years translating a book before they
approach the copyright holder for permission to do so. In some cases they
have been translating a long out of date edition; in others, they are them-
selves paying substantial sums to a Chinese publishing house to cover the
cost of producing the translated edition. The publisher often refuses to pay
even a token amount in recognition of the rights of the author or the original
publisher and may try to place the onus on the translator. There are frequent
situations where the Chinese publisher will refuse to proceed with publica-
tion of the translation, if the translator cannot reach agreement with the
original publisher for the rights; this seems to be a rather backhanded
recognition of copyright obligations since the onus for payment should not
of course fall on an individual translator. This can lead to distressing
situations and yet for the author and the original publisher to agree to grant
rights free of charge simply reinforces the old Chinese view that foreign
works should be available without payment. Until there is clearer under-
standing of the moral as well as the legal implications of copyright recogni-
tion and the Chinese government puts into place some source of funding for
translations of books of this kind, the effect of China’s accession to the
conventions in 1992 will be minimal.

Erosion of copyright protection in the former Eastern bloc

Ironically, publishers also face an erosion of their rights in other markets
which were once tightly controlled under communist regimes. In the past,
licensing to the countries of Central and Eastern Europe and the Soviet
Union was conducted via state copyright agencies and licenses were all
state-owned publishing houses. The removal of the monopoly of those
agencies, an explosion of private publishing houses in all the countries of
the region and the removal of the state monopoly on the printing industry
have led to the growth of private enterprise, some of it legitimate but much
of itbased on the piracy of Western books both in translation and reprinted
in the original language. The breakup of countries such as the Soviet Union,
Czechoslovakia and Yugoslavia into independent states has meant that
thereisa pressing need tointroduce new domestic copyrightlegislation and
to accede to one or both of the conventions; however, revision of intellectual
property legislation is, not always high on the agenda of countries facing a
range of economic and political problems. Some countries have drafted
revised legislation (Poland and Romania); Russia, which inherited the
Soviet Union’s membership of the Universal Copyright Convention, intro-
duced a new domestic copyright law in mid-1993 as a prelude to applying
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to join the Berne Convention. All these new legislations now make provi-
sion for action in the case of copyright infringement under both civil and
criminal law; these provisions had not been necessary while the publishing
and printing industries remained under state control. It is likely that it will
be necessary to reinforce the legislation with a number of test cases.

New technologies: implications for copyright protection

Thus far, I have looked at areas of traditional publishing where the percep-
tion of copyright obligations may often differ between copyright owners
and would-be users of copyright material. Letme now turn toan area where
copyrightobligations are also a cause for concern, that of electronic publish-
ing.

The buzzword for the early 1990s has been that of the information
superhighway and we are told that by the year 2000, the majority of
countries in the world will be linked by supranational electronic networks
which will provide us with telecommunications, television and access to
information and entertainment on demand. The speed at which sectors of
the electronic industry have moved has been daunting, and in the last few
years alliances have been formed between industries not hitherto in contact
with each other telecommunications, satellite providers, terrestrial broad-
casters, electronics manufacturers and media producers such as the film
industry, the music industry and publishers. Strategic alliances are being
formed in order to take advantage of future multimedia technologies.

Such developments are of course more apparent in the more
affluent countries, but already problems are starting to emerge in terms of
control over the use of copyright material and how mechanisms can be
applied to ensure that copyright owners can trace usage and receive an
appropriate financial return.

Photocopying: the first challenge

At the earliest stage, it was not immediately apparent what impact the
development of new technologies would have on the use of copyright
material. In the 1950s, nobody envisaged that by the 1970s, large sectors of
the population would have ready access to photocopying machines or the
scale of photocopying of printed material which would be undertaken. The
publishing industries in countries such as the United Kingdom and the
United States were slow to grasp the implications of the phenomenon, and
it was not until the 1980s that mechanisms were introduced in the form of
central licensing agencies to try and control the problem. In the United
Kingdom this meant negotiations between the Copyright Licensing Agency
(CLA) and a range of different sectors - the local education authorities
controlling the state school sector, independent schools, universities and
colleges, government departments and private industry, in particular, with
sectors such as the pharmaceutical industry. It was estimated that in 1992,
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copying in the UK school sector alone totaled approximately 400 million
pages copied. Authors and publishers now receive payment via the licens-
ing agencies for the right to photocopy limited amounts of copyright
material; over 10 million pounds has been paid out to UK copyright holders
since the inception of the scheme.

In the United States, the Copyright Clearance Center (CGC) under-
takes a similar role and there are now Reprographic Rights Organisations
(RROs) in most European countries. However, not all countries have
schemes of this kind and even Japan did not establish one until the early
1990s. One thing is sure: as access to photocopying machines increases in a
given country, the copying problem will escalate and measures must be
taken to protect the interests of rights owners. In the former communist
countries, photocopying machines were relatively few and far between and
were kept under lock and key in offices since they could be used for
samizdat publishing. Now copyshops proliferate and it is frequently West-
ern educational material which is being copied. Mechanisms to deal with
the problem could well become one of the roles of the former state copyright
agencies, which still exist in the countries concerned but with their mo-
nopoly over international rights trading removed.

New forms of reprography

Although photocopying continues, it now seems quite a primitive form of
reproducing material in the more affluent countries. As technologies have
developed, it has become possible to scan and store material in electronic
form on computers; the reproduction process may therefore be in ephem-
eral form on a computer screen through transmission on a network, or via
printing off in hard copy form. All of this can take place without the
knowledge of the copyright holder. Electrocopying of this kind will pose a
serious threat to authors and publishers, unless it can be controlled; in the
United Kingdom there are poposals that it should be centrally controlled via
the Copyright Licensing Agency as for photocopying; but the type and scale
of usage (e.g., by pharmaceutical companies) are such that publishers are
more likely to wish to deal with it themselves.

Electrocopying presents an additional problem in, that text stored
in this way can be rearranged, manipulated, edited and added to, all of
which pose threats to the author’s right of integrity, i.e., the right not to have
his or her work subjected to derogatory treatment. There is also the danger
of infringing the author’s right of paternity (the right to be recognised as the
author of the work) if parts of a work are incorporated into a larger
electronic database without adequate acknowledgment to the original
source. These aspects of an author’s moral rights are a feature of copyright
legislation in the United Kingdom and many European countries although
they do not currently feature in US copyright legislation.
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Network publishing, electronic libraries and document delivery

Areas of particular concern are those of network publishing, electronic
libraries and document delivery. Network publishing has been developed
very rapidly in the academic sector as an extension of communication
within campuses via E-mail. British university campuses are now linked via
an electronic network called JANET (Joint Academic Network) and this is
now being enhanced into the far more powerful broadband medium of
SuperJANET which will permit sound and graphics to be transmitted in
addition to text. It is a short step for academics communicating with each
other by electronic means on matters of mutual interest, to material being
‘published” on the network and bypassing publishers altogether.

There is also a move towards the electronic library, where books
and journals are scanned and stored electronically and can then be viewed
through networked workstations, usually with facilities to download and
print off material as hard copy. A number of experimental projects of this
kind are under way in the United States, Columbia University Law School,
the Kent Law Library of the University of Illinois and Carnegie Mellon
University are all working in this field whilst in the United Kingdom an
experimental electronic information on-line retrieval project (ELINOR) has
been established at De Montfort University; publishers have licensed fifty
books in the field of business information to be included for access via
terminals. In each case the experiments are monitoring facilities to trace
access and log payment due to copyright holders.

In the United Kingdom the prospect of an even larger electronic
library looms. SuperJANET links not only university campuses but also
includes institutes such as the British Library, which has stated its intention
to make its holding electronically available by the year 2000. Combine this
with a facility to transmit copies of copyright material electronically to users
and the scale of the potential threat to publishers as information providers
and as guardians of copyright material becomes apparent, with the addi-
tional irony that British publishers are required to provide one deposit copy
of everything they publish free of charge to the British Library.

The British Library Document Supply Centre already provides a
document delivery service in hard copy form to academic institutes and
commercial users. It has been estimated that more than three million
documents a year were supplied in this way to customers in the United
Kingdom and abroad, initially without any payment to copyright holders
because of the special dispensation for libraries to provide single copies of
copyright material for research purposes free of charge; yet many docu-
ments were being supplied to companies such as the pharmaceutical
industry for commercial rather than for private or academic research.

There is now an agreement between BLDSC and the British Copy-
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right Licensing Agency (CLA) to pay a fee for the supply of individual
Journal articles at a rate of 2 pounds per article copied. However, BLDSC
is now seeking to extend the arrangement to cover the supply of material
electronically to customers worldwide, a facility already provided by a
number of commercial document delivery services. The document delivery
service is currently estimated to be worth about 50 million pounds and
rising fast, yet only a very small proportion of this money finds its way to
the original producer of the works which are being copied.

The provision of selected copyright material on demand in this way
is likely to reinforce the trend for libraries and commercial organizations
such as the drug companies to cease to subscribe to academic journals in
traditional paper form altogether and instead to order individual articles on
demand from indexing services available to them from commercial compa-
nies such as Uncover and Faxon. At present, most document supply is in
traditional paper form or by fax for an additional charge, but there is an
increasing move toward electronic document delivery with the subscriber
printing off hard copy at the point of receipt. In the meantime, journal
subscriptions have been falling by approximately 5% per year since 1990;
publishers must seriously question whether they should continue to pro-
duce journals in traditional print-on-paper form and consider instead
providing electronic delivery of their own material direct to customer,
rather than via third parties. A number of such experiments are already
being conducted either by individual major journal publishers such as
Elsevier or by groups of like-minded journal publishers.

The inherent difficulty in controlling the use of copyright material
may be envisaged when one looks at Internet, an electronic network
originally set up by US federal research bodies to enable them to commu-
nicate with each other on matters of interest. Internet has grown on an ad
hoc basis and is now a supranational telecommunications system which
currently links approximately 11,000 private and public networks in over
125 countries, covering 1.5 million host computers and over 20 million
individual users. It provides gateways into a wide range of copyright
databases and the fact that it is so wide-ranging has led its users to expect
to have access to substantial amounts of information free of charge. It is
therefore vital from the point of view of authors and publishers that some
means are found to track the usage of copyright material via the electronic
media and to build in a‘metering’ mechanism to facilitate payment for such
use.

Is the book finally dead?

Much has been made in the last few years of the impending death of the
traditional book in favour of publishing in a variety of electronic forms,
ranging from straightforward publication of text through the media of on-
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line databases or CD-ROM, multimedia publications incorporating text,
graphics, sound, music and interactive facilities on CD-ROM, CD-I or on
hand-held electronic products such as SONY Data Discman. While publish-
ers must undoubtedly pay serious attention to these new media - and they
may indeed be anideal alternative for encyclopedias and illustrted informa-
tion books in the more affluent markets - the fact remains that in many
situations the traditional book is the ideal medium to provide both informa-
tion and pleasure. It is a more acceptable medium for long periods of
reading, whether for study or for enjoyment; it offers portability without the
need for renewal of batteries and probably has no rival in encouraging the
sheer imaginative powers of the user. Who wants to curl up in bed with a
Data Discman?

From the publisher’s point of view, the electronic revolutionis both
a threat and an opportunity. We may choose to license our materials for use
in this form, or take the plunge and enter the market ourselves, either
developing our own product or entering into partnerships with electronic
producers. It has been estimated that by the year 2000, British publishers
will be deriving between 10% and 30% of their income from publishing in
non-traditional media.

Copyright protection is even more vital for the future

The impact of the new technologies on copyright must not however be
underestimated. If copyright material is to form the basis of new products,
or is to be transmitted via electronic networks which transcend geographi-
cal borders, tracking and payment mechanisms must be introduced to
‘record and reward’. Work is already being carried out on encryption which
would restrict access to material to authorised users and also log what is
accessed in order to calculate payment due to the copyright holder.

We cannot afford to ignore the future but neither can we afford to
ignore the importance of copyright as a means of ensuring a fair reward
both for creators themselves, and for those industries who invest in creativ-
ity by bringing “works of the mind’ into tangible form. Recognition of
copyright obligations by users of sophisticated technology is just as impor-
tant as recognition by users of books in the less affluent countries. It would
be ironic to see the importance of copyright eroded by the new technologies
just as the last remaining countries in the world are being persuaded to join
the international conventions. Itis vital that domestic copyrightlegislations
are constantly reviewed to take into account the implications of technologi-
cal developments - for example, many legislations do not yet afford specific
copyright protection to computer programs or video recordings, both of
which are highly vulnerable to unauthorised copying with highly damag-
ing results for the industries concerned.

In our own book industry, we do not wish to impede access to
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information; provision of information is after all the prime reason for
business for many of us. However, we must ensure that legislation and
administrative mechanisms are in place to guarantee a fair return for that
use, and this applies equally whether the users are school pupils or univer-
sity students in developing countries, or whether they are academics or
researchers wishing to access information via an electronic network. The
size and nature of the payment must be tailored to match the circumstances
but uncontrolled and free access to information without recognition of the
input of authors and publishers can only be detrimental in the long term.

LYNETTE OWEN is Rights and Contracts Director of the Longman Group,
a multinational publisher of educational, academic, and professional pub-
lications. She has a particular interest in copyright matters relating to
developing and former socialist countries and is the author of Selling
Rights: A Publisher’s Guide to Success (Blueprint/Chapman & Hall, 1991;

second edition to be published late 1994).
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About the Bellagio Publishing Network

The Bellagio Publishing Network is an informal association of organiza-
tions dedicated to the strengthening of indigenous publishing in the Third
World. The groups include publishers, donor organizations from both
government and private voluntary sectors and others concerned with
publishing and book development. Established in 1991, the Bellagio
Publishing Network has focused its attention on promoting indigenous
publishing in Africa. It has provided a forum for discussion as well as a
collaborative network for assisting publishing and book development
activities.

The Research and Information Center of the Bellagio Publishing Network
assists the Network by providing information and sponsoring research
related to book development and publishing. It publishes the Bellagio
Publishing Network Newsletter, a quarterly journal focusing on Third World
publishing. The center also sponsors research and information gathering
activities designed to improve the knowledge base on Third World publish-
ing and providing data and analysis that will provide direct help to
publishers and to others concerned with book development. The Research
and Information Center is funded through a grant from the Rockefeller
Foundation. It is a part of the research and service activities of the
International Center for Jesuit Higher Education at Boston College.

Further information can be obtained from the Center, 226 Campion Hall,
Boston College, Chestnut Hill, Massachusetts 02167, USA. FAX: (617) 552-
8422.

The Bellagio Publishing Network Secretariat is located at The Jam
Factory, 27 Park End St., Oxford OX1 1HU, England. FAX (44) 865 793-
298.



